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1. Judgements

1.1  Free movement of capital. - It is contrary to EU Law for the refund of
withholding tax to depend on the residence of dividend recipients, if the
recipient incurs losses

Court of Justice of the European Union Court. Judgment of December 19, 2024. Case
C-601/23

Under Biscay's provincial nonresident income tax legislation, dividends distributed by entities
domiciled in Biscay are subject to withholding tax, regardless of whether the recipient
companies are resident or nonresident. While the provincial Corporate Income Tax
Regulations guarantee that, where the recipient is resident in Biscay (and is therefore subject
to corporate income tax in that province), withholding tax is refunded fully if they have made
a loss at year-end. Where the dividends are received by nonresident companies in the same
position, however, the withholding can only be offset as allowed by tax treaties.

The CJEU held that the described legislation is contrary to the free movement of capital,
because it makes the obtaining of a refund of withheld tax dependent on the recipient’s state
of residence. In the court's view, this results in unjustified discriminatory treatment, insofar as
the tax withheld from a nonresident company on the receipt of dividends from an entity
domiciled in Biscay is classified as a "definitive tax" (with no refund mechanism in the event
that the company makes a loss), whereas for a resident company it would be a proper
"prepayment" of that tax, which will only give rise to the actual levying of tax if that company
has a positive tax base in the tax year concerned.

1.2 Corporate income tax. — Borrowing costs associated with an intragroup
loan to acquire shares are not deductible if they do not create synergies
with the acquiring entity

National Appellate Court. Judgment of October 31, 2024

The court examined the deduction of borrowing costs associated with an intragroup loan used
by a company to acquire shares in two foreign entities. The tax authorities viewed the
transaction as artificial because the company did not have sufficient funds to buy the shares
and had to use intragroup financing. The company argued that the acquisition and financing
transaction had a valid economic reason, consisting of making a long-term investment and
obtaining profitability. The National Appellate Court upheld the tax authorities’ view, after
finding that the acquisition did not create any real benefits or synergies for the appellant
company, its only real effect was to reduce the (deductible) financial burden.

1.3 Personal income tax. - In the event of a collective layoff, a senior
executive’s exempt severance will be that determined in the Workers'
Statute

Valencian High Court. Judgment of October 1, 2024

Royal Decree 1382/1985 of August 1, 1985, on the special employment relationship of senior
managers, provides that, in the event of withdrawal by the employer, the worker is entitled to
7 days' salary per year worked, capped at 6 monthly payments. In the event of unjustified
dismissal, the severance payment is increased to 20 days' salary per year worked, capped
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at 12 monthly payments. There are no express provisions, however, on the mandatory
severance pay in the event of a collective layoff, although article 12 of the royal decree
provides that: "Except as stated in the special provisions set out in the foregoing articles, this
special employment relationship shall be terminated on the grounds and through the
procedures set out in the Workers' Statute”.

On the basis of this rule, the Valencian High Court has concluded that, in the event of
dismissal of a senior manager due to his or her inclusion in a collective layoff procedure, the
exempt severance payment will be the mandatory amount determined for this type of layoff
in the Workers' Statute, i.e. 20 days per year worked, capped at 12 monthly payments.

Transfer and stamp tax. - The tax authorities can use the value appraised
for the mortgage to determine a property’s actual value.

Supreme Court. Judgments of December 4 and December 9, 2024

A taxpayer filed a transfer and stamp tax self-assessment for the purchase of a property. In
an audit of reported values, the tax authorities concluded that the taxable amount should be
determined by reference to the appraised value stated in the certificate attached to the
mortgage loan deed. The Supreme Court made the following observations:

(@) The requirement to justify the commencement of an audit of reported values can be
found sufficiently met where there is a significant difference between the reported value
compared with the value given to appraise the mortgaged properties, especially where
the interested party knows both values at the same time (in the purchase deed and in
the mortgage loan deed) and has not reacted to this second value.

(b) The tax authorities can audit the actual value of the property using the mortgage
appraisal if they identify a discrepancy with the reported value, without having to justify
that the appraisal value coincides with the tax base or to demonstrate indications of
fraud in the return. In relation to this audit method, an assumption by the administrative
body of the grounds for mortgage appraisal is sufficient, where reasons and justification
for the appraisal have been provided and it has been disclosed to the interested party.

Charge for coverage of the fire prevention and extinction and rescue
service. — Assessments for insurance companies must allow the payer
to be identified together with the amount relating to each one, and their
amount cannot exceed the amount that would have been charged to the

payer

Supreme Court. Judgments of December 9 and December 17, 2024

The Supreme Court has concluded that the tax regulations approved by the local councils of
Torrejon de Ardoz and Aranjuez are partially null and void in relation to the charge for
maintenance of the fire prevention and extinction and rescue service, which had been made
to the insurance companies who were substituted for the taxpayers owning the properties
benefiting from or covered by maintenance of the service on which the charge was levied.
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The court concluded that certain articles of the examined regulations are contrary to the law
because the systems for quantification and management of the tax that they define (i) do not
allow insurance companies to identify the taxpayers they are substituted for, or to know the
exact amount of the charge relating to each of them in order to be able to pass on the charge
to them; and (ii) they displace and undermine the mandate set out in the tax legislation
according to which the payer’s substitute should not incur a greater liability than would have
been determined for the payer.

Moreover, the court reiterated the principle in its earlier judgments of September 15, 2021
(October 2021 Newsletter), stating that it is consistent with the law for insurance companies
to pay a charge, in their capacity as substitutes for the payer, calculated as a percentage of
the premiums collected by these entities in respect of the classes covering multi-risk and fire
insurance in the fiscal year immediately preceding the year in which the charge is payable,
provided that this charge is on account of the assessment concerned.

1.6 Cadastral valuations. — Correction of a unit value incorrectly applied in
the cadastral valuation of a property is a material error and has
retroactive effects for the purposes of the cadaster

National Appellate Court. Judgment of July 30, 2024

The correction of errors in the appraisal of a property may have effects for the cadaster as
soon as the cadaster has documented evidence of the discrepancy between the description
of the property and its actual value, provided that this is not due to a breach of the obligation
to report or notify under the cadaster’s regulations. However, its effects will be retroactive
(i.e., to the date of the error in question) if the correction does not require the interpretation
of a legal rule. In the first case, the error must be corrected through the procedure for
correcting discrepancies provided in the cadaster’s regulations, while in the second case, the
procedure for correcting material, arithmetical or factual errors under the LGT must be
followed.

The National Appellate Court concluded that applying in the cadastral valuation of a property
the unit value given in the municipal valuation report for a sector other than the one in which
it was located is an "inconsequential error" not subject to legal interpretation, so it should be
corrected in the cadaster through an error correction procedure with retroactive effects.

1.7 Local authority fees and charges. — An amendment of the tax regulations
on alocal authority fee or charge, relating to reviewing it in line with the
CPIl requires a technical economic report issued by the tax authorities

Andalusia High Court. Judgment of October 9, 2024

The Local Finance Law requires that decisions for the establishment of fees or charges for
private use or special use of public property, or for the total or partial funding of new services,
must be approved in light of technical economic reports in which the market value or the
foreseeable coverage of the cost of these respective items are made clear.

The Andalusia High Court held to be null and void the decision adopted by a local council for
final approval of an amendment of the tax regulations relating to various local fees and
charges, due to the absence of the mandatory technical economic report. The court pointed
out that this report is also required where the tax regulations governing local fees and charges
are amended to update them in line with the CPI.
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Real estate tax - The time limit for lodging an appeal for reconsideration
against an assessment is calculated from the end of the public
consultation period for the municipal register

Castillay Leon High Court. Judgment of October 14, 2024

The Castilla y Leon High Court concluded that the period for lodging an appeal for
reconsideration against the assessment of a local authority tax such as the real estate tax
must be calculated from the end of the public consultation period for the municipal register
(according to the revised Local Finances Law, which is classed as a special rule for these
purposes); rather than from the end of the voluntary payment period, as provided in the LGT
for debts with periodic maturity dates and a joint notification requirement. The court therefore
rejected, due to being outside the time limit, an appeal for reconsideration lodged against a
real estate tax assessment issued on the basis of an incorrect cadastral value, because it
was filed in the belief that the period for filing an appeal was calculated from the end of the
voluntary payment period.

The court recalled the Supreme Court’s recent case law (January 2024 Newsletter),
according to which the refund procedure for incorrectly paid taxes is an appropriate channel
for recovering the excess real estate tax paid as a result of the reduction of the cadastral
value of a property, even if the assessment has become final.

Conflict in the application of tax provisions. - A conflict cannot be found
to exist because companies do not follow the usual methods employed
by a group, if there is an economic reason

National Court. Judgment of November 28, 2024

Tax auditors found the existence of a conflict in the application of tax provisions in relation to
the transactions carried out in a debt reorganization process at an international group - after
the acquisition of an American group -, aimed at avoiding structural subordination and its
effect on the group's credit rating. The finding of a conflict was based on the view that those
transactions were inappropriate and artificial (because the group’s usual financing methods
were not employed) and caused a significant reduction in the tax base of the tax group in
Spain, because of the assumption of a higher borrowing cost.

The National Appellate Court held that the transactions at issue did not qualify as a conflict
in the application of tax provisions, insofar as no characteristic indicating a clearly artificial
nature can be observed in the transactions. In its view based on the business and economic
logic of the transactions analyzed, any transactions that do not follow the usual methods used
by a group do not necessarily have to be classed as inappropriate. Finding otherwise would
be tantamount to conditioning business decisions and setting commercial or financial
practices in stone, thereby preventing the obtaining of greater business profits which,
together with the creation of employment, are at the heart of business activity and of the
constitutional principle of free enterprise. The National Appellate Court further pointed out
that an international economic situation of a business cannot be judged only from a national
perspective, and that achieving an arm's length remuneration for creditor balances is
desirable rather than artificial in a multinational group.
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1.10 Characterization principle / sham. - A decision holding that an act or

1.1

transaction is a sham cannot be based on confusing and insufficient
evidence

Supreme Court. Judgment of November 20, 2024

The tax authorities found that a taxpayer (basketball player) had concealed his income using
sham representation and management contracts, signed between the club and the agency
representing the player on the same dates that the player was hired by the club. The
payments the club made to the representative were characterized as earned income for the
athlete and held to be a sham. Consequently, a penalty was imposed (article 16 of the LGT).

The Supreme Court rejected the sham principle, after noting that the tax authorities did not
rely on solid evidence, instead on ambiguous and insufficient indications. The court added
that, although the characterization of a transaction as a sham is a matter for the lower court
and is not, a priori, subject to review on appeal, the classification of a transaction as a sham
is subject to review on appeal if it is not minimally supported by observance of the burden of
proof and analysis of the alternatives that would refute this assertion.

Tax offense. - Supreme Court rules on temporary application of Organic
Law 5/2010, which introduced the criminal liability of legal entities

Supreme Court. Judgment of November 26, 2024

The audited companies belonged to a family business group managed by four individuals. In
fiscal years 2009 and 2010, the companies did not file tax returns, thereby concealing their
activities and the tax bases required for their VAT and corporate income tax returns. The
Provincial Appellate Court convicted some of the individuals for tax offenses but acquitted
the companies and their tax advisor. In the ensuing appeal, the government lawyer requested
conviction of the companies arguing that, although the offences were committed before the
entry into force (on December 23, 2010) of Organic Law 5/2010 (which introduced the
criminal liability of legal entities), the 2010 offense was consummated after that law had come
into force. In relation to VAT, the offence was said to have been consummated on January
30, 2011. And it was argued in relation to corporate income tax that the offense was
consummated on June 25, 2011. The Supreme Court confirmed the acquittal:

(@) In relation to VAT, it was pointed out that in the first three quarters of 2010, Organic
Law 5/2010 had not yet entered into force, so criminal liability could not be attributed to
the legal entities for criminal conduct in those quarters. Nor could the tax fraud offense
be considered to have been committed in relation to the fourth VAT quarter only,
because the assessment for that quarter is not higher than €120,000 for any of the
companies.

(b) Inrelation to corporate income tax, the non bis in idem principle applies, which prohibits
more than one punishment for the same facts. Because the directors had already been
convicted of tax fraud, imposing an additional penalty on the companies would mean
imposing two punishments which goes against that principle. Concurrent fault in the
offence committed by the director of a legal entity and the criminal liability of the legal
entity for the same offence, committed for its benefit, only makes sense if it is evidenced
that the individual and the legal entity acted separately.
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1.12 Tax offense. - The principle of compartmentalization of taxes cannot be
transferred to criminal law without any clarification

Supreme Court. Judgment of November 14, 2024

This case concerned a company that had included in its 2008 corporate income tax return
income relating to building project certificates issued in 2007. The provincial appellate court
attributed a fraudulent element to this shifting of income, because the corporate income tax
rate was reduced by 2.5% in 2008 (from 32.5% to 30%). The Supreme Court noted that the
income was not concealed but was reported and taxed in 2008. Therefore the fraud cannot
amount to more than 2.5%. In short, the principle of compartmentalization of taxes cannot be
transferred to the domain of criminal law without any clarification. In other words, where a
fraudulent scheme involves an overall tax saving through the artificial technique of giving the
appearance that certain income is to be taxed on a different item than the one in question,
the defrauded amount is not determined by reference to the amount not charged in respect
of the evaded tax, but by reference to the result of subtracting from that sum the amount
incorrectly paid in respect of another item.

1.13 Enforcement of liability. - Proceedings for a declaration of joint and
several liability rendered null and void on substantive grounds do not
have a tolling effect

Supreme Court. Judgment of November 22, 2024

The main debtor (a company) was declared unable to pay on March 26, 2013. As a result,
on November 23, 2015, joint and several liability enforcement proceedings were initiated
against a company under article 42.1.c) of the LGT. That liability was declared on April 20,
2016. However, after being appealed by the taxpayer, it was rendered null and void by a final
judgment. On March 9, 2020, new liability enforcement proceedings were initiated, in this
case under article 43.1.b) of the LGT, against the director of the main debtor (a company),
which ended with a decision delivered on July 30, 2020.

The Supreme Court held that the tax authorities’ right to claim payment of the debt from the
director had become time-barred because, following the declaration of the debtor’s inability
to pay (on March 26, 2013), the only act that had the power to toll the statute of limitations
was notification of the commencement of the second enforcement of liability proceedings (on
March 9, 2020), when the 4-year statute of limitations had already run. The court emphasized
that the first proceedings did not have a tolling effect because (i) the declaration of liability
was invalidated on substantive grounds and (ii) it was made in respect of a person who was
not the taxpayer.

1.14 Tax liability / VAT. - It is not contrary to the principle of proportionality
for a director who failed to notify of the company’s inability to pay a VAT
tax debt to be held liable, if he is allowed to refute the presumption of
fault

Court of Justice of the European Union. Judgment of 14 November 2024. Case C-
613/23

The Netherlands law on the collection of tax provides that, where an entity is unable to pay
a VAT debt, it must notify the tax authorities, and, if it fails to do so, it is presumed that this is
due to mismanagement by the director, who is then jointly and severally liable for payment
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of the outstanding debt. However, this presumption does not apply to directors who (i) prove
that the failure to comply with that obligation was not attributable to them, or (ii) that they had
left office before the deadline for submitting the notification.

The CJEU concluded that national legislation such as that described above does not infringe
the principle of proportionality enshrined in EU law, because it allows the director to
demonstrate that the company's failure to comply with its obligation is not attributable to him.
Nor is that principle infringed by the fact that it allows the director to be held liable for the VAT
for a given period, even if he has been exempted from payment of the debt for an immediately
following period.

1.15 Penalty powers - There is no infringement of the non bis in idem principle
where separate penalties are imposed for not meeting documentation
requests relating to different financial years

Castillay Leon High Court. Judgment of April 12, 2024

A company failed to comply with several information requests relating to various tax years,
all in connection with the same issue. The Castilla y Leon High Court concluded that it is
allowed to impose a penalty for each request, even if they are similar and relate to the same
tax, since they relate to different tax years, in other words this can be done without violating
the non bis in idem principle.

2. Decisions

21 Corporate income tax / Personal income tax. - TEAC determines new
principles on how to adjust transactions that are denied the tax neutrality
regime

Central Economic-Administrative Tribunal. Resolutions of December 12, 2024
(5937/2024: Principle 1, Principle 2 and Principle 3; and 6543/2024: Principle 1,
Principle 2 and Principle 3)

In its resolutions of April 22, 2024 (R.G. 6452/2022) (May 2024 Newsletter) and May 27, 2024
(R.G. 6513/2022), TEAC rejected the tax neutrality regime for various transactions to
contribute shares, made by individuals to holding companies, on the basis that there were no
valid economic reasons other than purely tax reasons (applying the exemption under article
21 of the Corporate Income Tax Law to the dividends distributed subsequently by the
companies that contributed the shares to the holding company). In TEAC’s opinion, the
appropriate adjustment in these cases is to eliminate the effects of the tax advantage, and
make the dividends taxable for personal income tax purposes in the hands of the contributing
individual, as and when the income (generated prior to the contribution) of the entities whose
shares were contributed is distributed. In this decision TEAC settled the appeals lodged
against the enforcement of those earlier decisions and determined the following principles:

(@) Once exclusion from the regime has been declared, effective application of the anti-
abuse rule requires it to be interpreted that the income distributed to the holding
company after the transaction come from undistributed unrestricted reserves from
years prior to the nonmonetary contribution, regardless of the formal identification of
the origin of the profits made by the taxpayer.
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(b) The appropriate interpretation of the anti-abuse rule requires any abusive detaxation
or deferral to be avoided, but it must also prevent overtaxation. Therefore, it will only
be possible to adjust dividend distributions made in fiscal years coming after the
reviewed years if there are similar conditions to those that led to the fraudulent
classification of the transaction under the neutrality regime.

(c) The logic of the regime requires the amount of the capital gain deferred by the
contributing shareholder to match the taxable value of the securities received, so the

value of the shares will increase as the deferred capital gain is taxed, which should be
included into the contributor’s taxable income for personal income tax purposes.

VAT. - TEAC examines the taxation of a 'sale-leaseback’ transaction

Central Economic-Administrative Tribunal. Decision of November 26, 2024

In TEAC’s opinion, sale-leaseback contracts must be classified as financing contracts, not
only for accounting and corporate income tax purposes, but also for VAT purposes.
Therefore, they do not give rise to supplies of goods or to the leasing of those goods.

This issue will be examined, in any event, by the Supreme Court, according to the decision
of June 5, 2024, admitting appeal 4166/2023, to "determine whether, in sale - leaseback
transactions in which real estate assets are transferred and, at the same time, a finance lease
with a purchase option is entered into between the same parties and in respect of the same
real estate assets, the transfer of the real estate assets is classed as a supply of goods for
VAT purposes or, on the contrary, whether there is a single financial transaction comprising
all the transactions together as a whole.

Audit / Contradictory expert appraisal. - The setting aside of two
assessments due to insufficient reasoning in the expert's report does not
prevent a third assessment being made if the error is not attributable to
the tax authorities

Central Economic-Administrative Tribunal. Decision of November 19, 2024

It was examined whether the tax authorities can issue a third assessment after an economic-
administrative body has set aside two previous assessments relating to the same item and
fiscal year on the ground that sufficient reasoning was not provided in the independent
expert's report on which they were based. TEAC cited the Supreme Court’s case law and, in
a definitive ruling on a point of law, concluded that, where the repetition of the error is in some
way attributable to the tax authorities (for example, due to not having informed the
independent expert of the decision finding the absence of sufficient reasoning), a third
assessment cannot be issued. If, however, the tax authorities acted diligently and the defects
in the report are attributable exclusively to the independent expert, a third assessment can
be made. To do this, the second assessment issued to replace the first one must be set aside
and the proceedings must be reverted to the point when the defect occurred in the procedure
for an expert appraisal made at the taxpayer’s instance so that it can be corrected.
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2.4 Penalty procedure. - The imposition of penalties for failure to meet
requests for information does not require substantiation of how far the
conduct prevented the authorities’ activities

Central Economic-Administrative Tribunal. Decision of November 19, 2024

The tribunal examined the penalty imposed on a company for committing an infringement
consisting of resisting, obstructing, making excuses against or refusing the tax authorities’
activities, as a result of its failure to reply to three requests for information. The tax auditors
supported the penalty by arguing that the company’s failure to reply to the requests had
prevented them from obtaining the information needed to carry out their duties. The
Andalusia TEAR set aside the penalty, however, for the reason that, in order for the described
infringement to occur, a failure to reply is not sufficient on its own, the tax authorities must
also prove how far that conduct has delayed, hindered or prevented the procedure.

TEAC cited the reasoning applied in its decision of May 21, 2021 (R.G. 3869/2020; June
2021 Newsletter) and concluded that the simple fact of failing to reply to a duly notified
request entails an unjustified delay to the audit. Therefore, if it is established that the
interested party is at fault, penalties may be imposed without any need for the auditors to
substantiate how the failure to comply with the requests has delayed, hindered or prevented
the normal course of the procedure.

2.5 Collection procedure. - The payment of penalties imposed on a company
that has been wound up and liquidated cannot be imposed on the heirs
of the deceased shareholder

Central Economic-Administrative Tribunal. Decision of December 10, 2024

The LGT states that penalties cannot be passed on to the heirs of individuals. Taking this as
a starting point, it was examined whether the prohibition means that the heir and/or legatee
of a former shareholder of a wound-up and liquidated company cannot be required to pay the
penalty imposed on that entity. TEAC cited the reasoning determined by the Supreme Court
in its judgment of June 3, 2020 (rec. 5791/2017; July-September 2020 Newsletter) and
concluded that, although it is true that the shareholder must pay the outstanding tax
obligations of the wound-up and liquidated legal entity (including the imposed penalties),
these penalties cannot be transmitted upon death to the shareholder’s heirs, because the
non-transferability regime set out in the LGT does not contain any exceptions.

2.6 Collection procedure. — Where a liability is punitive in nature, a new
procedure for the enforcement of liability cannot be initiated after the
setting aside of an earlier one with identical facts and grounds

Central Economic-Administrative Tribunal. Decisions of October 15 and December 10,
2024

The question at issue is whether the punitive nature of (i) the joint and several liability of
persons who cause or collaborate in the commission of a tax offence (article 42.1.a) of the
LGT) and (ii) the secondary liability under article 43 of the LGT, prevents the tax authorities
from initiating a new proceeding following the setting aside of an earlier declaration of liability
decision with identical facts and grounds. TEAC cited the principle determined by the
Supreme Court in its judgment of September 29, 2014 (rec. 1014/2013) and concluded that
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the non bis in idem principle prevents two penalty decisions from being delivered for the same
reason, therefore a second enforcement proceeding cannot be initiated in cases involving
liability of this type if the first has been set aside.

2.7 Collection procedure. - The absence of a declaration of the main debtor's
inability to pay in a proceeding for enforcement of secondary liability is
a ground for nullity as of a matter of law, and therefore the activities
performed cannot toll the statute of limitations

Central Economic-Administrative Tribunal. Decision of November 15, 2024

This decision analyzes the consequences of the absence of a declaration of the main debtor’s
inability to pay in a proceeding for enforcement of secondary liability. Namely whether this
absence is a ground for setting aside, which would mean that all the activities carried out until
that point would have tolled the statute of limitations for the tax authorities’ right to claim
payment from the liable party; or a ground for nullity as a matter of law, in which case the
proceeding would be considered not to exist and therefore the related activities would not
have a tolling effect. TEAC concluded that a declaration of the main debtor’s inability to pay
is an essential element of the proceeding for enforcement of secondary liability, therefore its
omission in the proceeding causes nullity as a matter of law and consequently the tax
authorities may only initiate a new proceeding for enforcement if its right to do so has not
expired.

3. Resolutions

3.1 Corporate income tax. — Lifelong pension paid to a retired director is
deductible

Directorate General for Taxes. Resolution V2259-24 of October 22, 2024.

A company amended its articles of association in order to recognize a lifelong pension for
directors who reach retirement age, provided they held office for at least five years. The
pension amount must be approved by the shareholders’ meeting. The DGT noted that this is
an amount of compensation generated on retirement for the former directors, so it must be
understood to cover contingencies similar to those of pension plans. Accordingly, the
associated expense will be deductible in the periods in which the benefit is paid.

3.2 Corporate Income Tax. - Early payment of R&D&I tax credits can be
requested even if there are unused tax losses

Directorate General for Taxes. Resolution V2211-24 of October 15, 2024

The issue submitted to the DGT concerned an entity eligible to apply the minimum taxation
rule under article 30 bis of the Corporate Income Tax Law and which has an unused tax loss
generated in a prior tax period (2022). It was asked whether, in the self-assessment for fiscal
year 2023, it can request payment in respect of the tax credit reported in fiscal years 2021
and 2022 ("monetization"” of the tax credit), under article 39.2 of the law. The DGT concluded
that the existence of that tax loss does not preclude the right to request the unused amount
of the tax credit (once the 20% discount has been applied) and to request, where applicable,
payment of the amount that could not be deducted due to insufficient tax liability.
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3.3 Corporate income tax. - Interest on a participating loan provided by an
entity in the same group is not deductible, even if it has been capitalized
as an increase in the value of inventories

Directorate General for Taxes. Resolution V2176-24 of October 10, 2024

A property development company received a participating loan from another company in the
same group. The loan bears interest at a fixed rate and a variable rate. Under the accounting
rules, the borrower entity must include the interest expense incurred on the participating loan
as an addition to inventories. According to that accounting treatment, these borrowing costs
have no impact on income or loss in the years they were incurred and included in the value
of inventories, except where the inventories are impaired or through the relevant inventory
variation (when they are retired, either through sale or loss).

From a tax standpoint, in each period that the accounting expense is recognized (even if it is
in the inventories caption), a positive and permanent adjustment must be made to income or
loss for accounting purposes in order to determine the tax base. According to the DGT, this
is the only way to ensure symmetrical tax treatment for lender and borrower, since for the
lender the income is treated as a dividend (for the purposes of the exemption under article
21 of the Law) and for the borrower it does not generate a deductible expense.

3.4 Corporate income tax. - For the purposes of the international tax
transparency regime, the exemption for dividends and capital gains
should be treated as a full exemption

Directorate General for Taxes. Resolution VV2138-24 of October 3, 2024

The issue concerned whether the income obtained by foreign holding companies entitled to
a full exemption on dividends and capital gains under their domestic regulations should be
disclosed to their Spanish resident shareholders (under the international tax transparency
regime), taking into account that the exempt amount in Spain (under article 21 of the Spanish
Corporate Income Tax Law) must be reduced by 5% for management fees.

The DGT found that the exemption under article 21 of the CIT Law must be interpreted, for
these purposes, as a full exemption (100%), without prejudice to the reduction for
management fees. Therefore, the existence of a full exemption for the foreign entity in its
country of residence does not determine taxation below 75% of the tax that would have been
payable in Spain, which means that the income of foreign holding companies does not have
to be disclosed to the Spanish shareholder. For further details, please see the summary of
this post dated January 14, 2025 in our Tax Blog.

3.5 Corporate Income Tax. - The loss arising from the removal of work
carried out on rented premises as a result of termination of the lease
agreement is deductible

Directorate General for Taxes. Resolution V2118-24 of October 1, 2024
In 2017, an entity carried out renovation work on leased premises, which it had been
depreciating for accounting purposes over the term of the lease (20 years). The lease

agreement on the premises where the work was carried out was terminated in 2019. It was
asked whether it should retire the property, plant and equipment relating to the renovation
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work or continue depreciating them until the end of that 20-year term. The DGT pointed out
that, under Rule 2 in the Spanish Chart of Accounts (PGC), in the year that the agreement is
terminated, the asset (arising from the work) must be retired, which will generate a gain or
loss that must be recognized in the income statement. This result will form part of the tax
base for that tax period, on an accrual basis.

Nonresident income tax. - A computer that simply hosts a computer
program does not constitute a permanent establishment

Directorate General for Taxes. Resolution V2240-24 of October 16, 2024

A Spanish resident individual works as an independent professional accountant from Spain.
To carry out this activity, he connects remotely from his computer in Spain to an accounting
system installed on a computer he owns in Venezuela. He asked how to avoid the double
taxation that would arise in Spain if his income were taxed in Venezuela. The DGT pointed
out that the requirements that must be met for a computer (used as described) to constitute
a permanent establishment are as follows:

(a) It must be able to be classed as a permanent place of business at the disposal of the
company from which part of its activity is carried out, unless that activity is ancillary or
preparatory. According to the DGT, (i) a computer, as a piece of computer equipment
with a physical location, meets the requirement of being a place and, in addition, (ii) the
permanence requirement is met, insofar as it is located in the same place for a long
enough period of time. Furthermore, it is at the disposal of the company (it makes no
difference whether it is owned or leased) and part of the activity is carried out from that
company. However, in the case in question, this activity is preparatory or ancillary to
the main activity of providing accounting services, since the computer located in
Venezuela merely houses the software containing the accounting system used to
provide those services. Therefore, the computer does not constitute a fixed place of
business in Venezuela within the meaning described.

(b) Alternatively, it must have a dependent agent in Venezuela within the meaning of the
treaty, which was ruled out in view of the background facts to the case under analysis.

For these reasons, the income obtained by the requesting party is only taxable in Spain.

Legislation

Suspension of the ground for dissolution based on losses caused by the
DANA flash flooding

Royal Decree-Law 9/2024 of December 23, 2024, adopting urgent measures on economic,
tax, transport and social security matters, and extending certain measures to confront
situations of social vulnerability, and Royal Decree-Law 10/2024 of December 23, 2024, for
the establishment of a temporary energy tax in 2025, were published in the Official State
Gazette on December 24, 2024. We looked at the measures introduced by both royal decrees
in our publication dated December 26, 2024. The measures in Royal Decree-Law 9/2024
included suspension of the ground for dissolution based on losses caused by the DANA flash
flooding and the extension of the accounting moratorium on losses caused by the COVID19.
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On January 22, 2025, it was decided to repeal these two royal decree-laws (decision to repeal
Royal Decree-Law 9/2024 and decision to repeal Royal Decree-Law 10/2024, published in
the Official State Gazette on January 23, 2025).

Lastly, Royal Decree-Law 1/2025 of January 28, 2025, published in the Official State Gazette
on January 29, 2025, has recovered the suspension of the ground for dissolution based on
losses caused by the DANA flash flooding, although it does not extend the accounting
moratorium for losses caused by the COVID-19 pandemic (publication dated January 29,
2025).

4.2 Approval of the 2025 National Classification of Economic Activities
(CNAE 2025)

Royal Decree 10/2025, of January 14, approving the 2025 National Classification of
Economic Activities (CNAE 2025) was published in the Official State Gazette on January 15,
2025. The classification reflects the new economic activities that have come from structural,
scientific and technological advances.

4.3 Publication of the FASTER Directive

Council Directive (EU) 2025/50 of December 10, 2024 on faster and safer relief of excess
withholding taxes was published in the Official Journal of the European Union, (“OJ”) on
January 10, 2025. The directive aims to strengthen withholding tax procedures and make
them more efficient as well as to combat the risk of tax fraud and tax abuse in relation to
cross-border investments. The measures it contains are.

(@) A new digital tax residence certificate (eTRC), which should apply in all member
states (without exception), in relation to all individuals and entities that are resident for
tax purposes in their jurisdiction.

(b) A common relief-at-source system and a common quick refund system. However,
the member states are allowed to maintain their national systems if (i) their domestic
relief-at-source system is considered to be comprehensive within the meaning of the
definitions given in the Directive, and,; (ii) their market capitalization ratio (as defined in
the Directive) is below a certain threshold.

(c) Lastly, the member states required to apply the common relief-at-source and quick
refund systems provided for in the directive should set up a national register of
certified financial intermediaries.

44 Amendment of the business taxation status notification forms

Order HAC/1526/2024, of December 11, 2024, published in the Official State Gazette on
January 9, 2025, amends (i) form 030, business taxation status notification form for
registration on the register of tax obligation holders, change of address and/or changes in
personal data and (ii) form 036, business taxation status notification form for registration,
status change and cancellation on the register of business owners, professionals and
withholding agents; and abolishes form 037, simplified business taxation status notification
form for registration, status change and cancellation on the register of business owners,
professionals and withholding agents. The order will come into force on February 3, 2025
and apply to forms 030 and 036 filed on or after that date.
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A notable amendment to form 036 is the inclusion of the beneficial owner of legal persons
and entities as a new item of information to be notified to the register of tax obligation holders.
Additionally, boxes have been added to request reinstatement of the taxpayer identification
number (NIF) (including for entities in liquidation).

4.5 Amendment of various personal income tax exemptions

Organic Law 1/2025 of January 2, 2025 on measures for the efficiency of the public justice
service, published in the Official State Gazette on January 3, 2025, has introduced
amendments to the Personal Income Tax Law. Starting on April 3, 2025, the following
exemptions have been amended:

(a) The exemption provided for civil liability in respect of personal injury damages, in the
amount recognized by law or by a court (Article 7.d) of the Personal income Tax Law)
has been broadened to include other damages in respect of civil liability for physical or
emotional injury, where the amount has not been determined by law or by a court, but
is payable under a mediation agreement or any other appropriate dispute resolution
mechanism envisaged in the law. This requires (i) that the damages must be paid by
the insurer of the party causing the injury; and (ii) that a neutral third party must be
involved in the obtaining of the agreement (which must be documented in writing). The
maximum exempt amount must be determined by reference to the amount that would
be set in accordance with the system for the valuation of injuries and losses sustained
by individuals in traffic accidents (annex to Royal Legislative Decree 8/2004).

(b) Exemption for severance payments in_respect of dismissal or termination of
employment (Article 7.e of the Personal Income Tax Law). It is established that the
severance payments agreed in the conciliation hearing conducted by the government
service will not be classed as damages determined under an agreement, arrangement
or contract.

(c) The exemption provided for child support annuities (Article 7.k) of the Personal Income
Tax Law). This exemption has been extended (legally) to include not only those
received under a court decision, but also those established in settlement agreements
formalized before a lawyer in the justice system or in a public deed before a notary.

4.6 Amendments to the accounting methods for special manufacturing taxes

Order HAC/1505/2024 of December 26, 2024, amending Order HAC/998/2019 of September
23, 2019 on compliance with the obligation to keep accounts of products subject to excise
duties was published in the Official State Gazette on December 31, 2024.

4.7 Approval of new forms for substantiating appointment as representative
for the sending of invoicing files to the Spanish Tax Agency

The Decision of December 18, 2024, by the Directorate General of AEAT, published in the
Official State Gazette on December 31, 2024, approves, in compliance with the obligations
established in the regulation approved by Royal Decree 1007/2003, of December 5, 2003
December — VERI*FACTU Regulation - (summarized in our publication dated December 12,
2023) , the forms for substantiating appointment as representative for (i) the grant of direct
authority to represent taxpayers to software supplier companies, (ii) the grant of authority to
represent taxpayers to tax practitioners and (iii) the grant of authority to represent tax
practitioners to software supplier companies. The order starts to apply on January 1, 2025.
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4.8 The average sale prices for 2025 of certain modes of transport for the
purpose of auditing values have been published

Order HAC/1484/2024, of December 26, 2024, approving the average sale prices applicable
in the management of transfer and stamp tax, inheritance and gift tax and the special tax on
certain modes of transport was published in the Official State Gazette on December 28, 2024.

4.9 Other legislation

Other new tax legislation was published in December, which we have summarized in various
publications:

(a) Official State Gazette of December 21, 2024: Law 7/2024 of December 20, 2024. The
tax measures were summarized in our publications dated (i) December 21, 2024 and
(i) December 22, 2024 (publication 1 and publication 2).

(b) OJ of December 2, 2024: Commission Implementing Reqgulation (EU) 2024/2952 of
November 29, 2024 laying down a common template and electronic reporting formats for
the information to be presented for country-by-country reporting. We looked at this regulation
in our publication dated December 4, 2024.

Moreover, in December 2024 and January 2025 there have been amendments to several tax
forms. In particular, (i) in the Official Gazettes of December 19 and December 31, 2024,
Order HAC/1432/2024 of December 11, Order HAC/1433/2024 of December 11 and Order
HAC/1504/2024 of December 26 were published and (i) in the Official Gazette of January
31, 2025, Order HAC/86/2025, of January 13. The following tax forms were amended:

(@) Form 172, the information return on balances in virtual currencies and Form 173, for
the information return on transactions with virtual currencies.

(b) Form 182, the information return on donations, gifts and contributions received.

() Form 190, the annual summary return for personal income tax withholdings from
income in cash and in kind from work and economic activities, prizes and certain capital
gains and amounts of imputed income.

(d) Forms 192, 193 and 198, the annual information return on transactions with Treasury
Bills (Letras del Tesoro) (192), personal income tax, corporate income tax and
nonresident income tax withholdings from income in cash and in kind, for various types
of income from movable capital (193); and transactions with financial assets and other
transferable securities (198).

(e) Form 289, the annual information return for financial accounts in the field of mutual
assistance.

(f)  Form 345, the annual information return for participants and contributions in relation to
social welfare systems; and Form 346, the information return for subsidies and
indemnities paid by public/private entities to crop or livestock farmers.

(g) Form 560, self-assessment of the special tax on electricity and Form 591, the annual
return for the tax on the value of electricity output.
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(h) Form 573, self-assessment of the tax on electronic cigarette liquids and other tobacco
products; and Form A24, application for refunds on shipments within the European
Union in relation to that tax.

(i) Form 721, the information return on virtual currencies abroad.
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