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1. New spaces for collective bargainings arising from the
labor reform

Federico Duran Lopez

The reform recently approved by the Government opens a wide playing field for collective
bargaining, which will be able to specify and condition the application of the new regulatory
provisions on temporary and permanent-discontinuous contracts.

The labor legislation reform carried out by Royal Decree-Law 32/2021 (I believe "labor legislation
reform” is a better expression than the pretentious reference to "the labor reform”, given the limited
scope of the changes introduced) maintains, in substance, the previous legal regime of collective
bargaining. This is, perhaps, the most demonstrative example of the limited nature of the
"transformation of the labor market" proclaimed in the title of the Royal Decree-Law. If there is a
labor institution in need of revision and updating, it is undoubtedly that of collective bargaining, which
is still anchored in a corporate model that mortifies the freedom of negotiation and the autonomy of
the subjects of labor relations.

Despite this, the reform of employment contracts opens up new spaces for the institution of collective
bargaining, which should not miss the opportunity to explore these and advance in the leading role
that it should have within the organization of labor relations. The interventionism remains, and the
legislator's disciplinarian temptation continues to manifest itself, setting regulations that lack a clear
justification and invade the playing ground that should be reserved for collective bargaining and
individual autonomy. In this regard, a number of questions arise: Why can only one extension be
granted for temporary contracts of less than the maximum duration? Why can contracts for
occasional but foreseeable circumstances of production of up to ninety days not be used
continuously? Why is the maximum suspension period of permanent discontinual contracts three
months, although in this case in the absence of an agreement? In substitution contracts, why can
the substituted worker and the substitute worker only coincide for fifteen days? Why is temporary
hiring in procedures for filling vacancies limited to three months? and why is temporary hiring limited
to three months? Nevertheless, notwithstanding any of this, new spaces for collective bargaining are
opened up, which, to some extent, entails a backward step in the regulatory development. A system
of labor relations that respects collective, above all, but also individual autonomy and contractual
freedom, must entrust the development of legal provisions to negotiation rather than to regulatory
regulation. In this sense, the new regulations represent a timid step, but nonetheless, a step forward.

Thus, the maximum duration of the contract due to circumstances of production arising from
occasional and unforeseeable increases or fluctuations in the company's activity can be extended
from six months to twelve months by a sectoral agreement (of any territorial scope). It should
probably have been foreseen that company agreements, in the absence of a sectoral agreement,
could also proceed to such an extension and perhaps a finalist interpretation of the rule should admit
(in the absence, | insist, of a sectoral agreement applicable to the company) the same possibility for
company agreements. On the other hand, the maximum period of temporary hiring in procedures for
filling vacancies may be reduced, but not extended, by collective bargaining agreement (in this case
in any field). But the most important thing is, undoubtedly, that collective bargaining agreements
(also of any scope, and therefore including company agreements) may establish plans to reduce
temporary employment, establishing, among other matters, criteria for the composition of the
workforce, maximum percentages of temporary contracts and objective criteria ("objective", the
legislator demands unnecessarily, or distrustfully) for the conversion of temporary contracts into
permanent contracts. This could be very important and could open up a different, and potentially
more effective, way of reducing temporary employment than that based purely on the imposition of
temporary contracts.
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The legislator seems to reluctantly accept this new approach, for which public support and an
alternative character should have been foreseen, in order to redirect the labor contracting panorama
in companies, with respect to the traditional control and sanction procedures. Despite this, an
intelligent labor policy should promote these plans to reduce temporary employment (company plans
may be more important than sector plans), and should opt for a shared governance of labor relations,
in order to lead them to the achievement of the desired objectives, rather than opt for the pretension
of changing reality by means of sanctions.

These new areas open to collective bargaining are even more relevant in relation to fixed-term
contracts. Thus, sectoral collective bargaining agreements may regulate the maximum period of
inactivity between contracts, which, in the absence of such regulation, will be three months. Once
again, this again excludes company agreements (which, curiously, are admitted in the cases of
specific regulation of fixed-term contracting carried out by temporary employment agencies: first final
provision, which modifies Article 10.3 of Law 14/1994), although it should be noted that the regulation
established by collective agreements is not conditioned in any way by the supplementary provision
contained in the law. The agreements may set a different maximum period and may also provide
that there is no time limitation for the period of inactivity between contracts. Only in the absence of
an agreement will the aforementioned maximum, and not minimum, period of three months be
applicable.

Sectoral agreements may also regulate part-time permanent discontinual contracts, a rule that is
difficult to interpret, since there is no legal impediment for permanent discontinual part-time contracts
to be concluded on a part-time basis. Discontinuity refers to the duration of the contract and its
periods of activity, part-time, on the other hand, to the duration of the working time, so there is no
incompatibility between one and the other. The sectoral agreements may also establish a minimum
duration of the call and fix an "amount" for the end of the call. The indemnity (the law calls it "amount",
probably to avoid classifying the payment as an indemnity) is only applicable if it is agreed in a
sectoral agreement (again the perplexity: could it not be agreed in a company agreement?) and if
the end of the activity coincides with the end of the call, without there being a new one without
interruption. In any case, the compensation will be regulated by the provisions of the collective
bargaining agreement that creates it, which will have a wide margin of discretion in this respect. For
example, being in principle distinct and independent from the eventual indemnity for termination of
the contract, the agreement may agree to its compensation or absorption by the latter, or consider it
as "on account” of the latter.

As for the call, the specification of its "objective and formal criteria" is also entrusted to collective
bargaining, in this case, to collective bargaining agreements, in any field, and in their absence to
company agreements, although certain information duties are imposed on companies.

But the most important change, without a doubt, is the possibility of establishing "sectorial
employment pockets”, which may be created by the sectorial agreements and into which permanent
discontinuous workers may be included during periods of inactivity (“with the aim of favoring their
recruitment and continuous training”). There is a wide field of action for the sectorial regulation of
these employment exchanges, establishing the training obligations and their financing, the system
of calls by the same previous company or by companies other than the company of origin, the
specificities of the employment contracts, etc. What is not very understandable is why this same
possibility is not open to company agreements.

In short, the reform opens up a wide playing field for collective bargaining, which will be able to
specify and condition the application of the new regulatory provisions and which should be an avenue
to enhance in successive labor legislation reforms.
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2. The reform of article 84.2 of the Workers’ Statute: priority of
application of the company's collective bargaining
agreement

José Luis Cebrian

The recently approved labor reform eliminates the priority of application of the company’s
collective bargaining agreement over the sectoral agreement with respect to the salary
amount. However, this provision would only apply to company agreements negotiated during
the term of a sectoral agreement.

Prior to the 2012 labor reform, application of the general principle of concurrence of collective
bargaining agreements provided for in the first paragraph of article 84 of the Workers' Statute (WS)
was peaceful and was supported by extensive case law. Thus, as indicated in the Supreme Court
ruling of January 29, 1992, "the chronological priority (does not) attribute once and for all better
collective bargaining rights to one or other negotiating parties for the regulation of a regulatory aspect
or working condition; the rule of Article 84 WS of respecting or not affecting the agreement already
drawn up only applies logically throughout its term; and in principle, in accordance with Article 86
WS, agreements are temporary or fixed-term rules. It makes no sense, therefore, to go back to the
origins of the negotiation of one or the other to find out which of them has regulated the matter
before, since at each expiration of the term of an agreement the possibility of revision of its different
clauses is reopened".

For these purposes, it is crucial to define what is considered to be the initial moment of effectiveness
of the collective agreement (whether the communication of the commencement of negotiations, the
effective application of the concurrent agreement or the registration of the agreement in the public
office). Out of all the options, the safest is the date of registration of the concurrent agreement
because it avoids the risk of relying on a mere expression of will that might not end successfully or,
if the date of its effective application is chosen, because it would be left to the will of the parties as
to its true effectiveness.

Likewise, the final moment of the prohibition of concurrence, that is to say, the moment from which
the prohibitive rule does not apply, is of enormous importance. This moment can only be understood
as the end of the agreed term (including its extensions), and cannot be extended during the periods
of ultra-activity.

Thus, the 2012 reform introduced a new exception to the general rule, with a new paragraph 2 in
article 84, allowing the negotiation of a company (and group of companies or network) collective
bargaining agreement at any time during the term of the collective bargaining agreement of a higher
scope, giving it priority of application over a certain list of matters.

This exception did not alter the general rule. However, the judgment of the Supreme Court of 30
December 2015 substantially changed the rules of the game and considered that "the prohibition of
concurrence persists, once the agreed term of the agreement has ended and during the period of
ultraactivity thereof, since during said period of ultraactivity the expectation of negotiation of a new
collective bargaining agreement is maintained (...) consequently, during the legally established
period of ultraactivity, the mandatory clauses also remain in force and, in addition, the purpose of
this period is the negotiation of the new agreement, the conclusion is that the prohibition of
competition subsists during the period of ultraactivity".

The immediate consequence was that from that moment onwards, company agreements, once

finalized and renewed, only fell under the second paragraph of article 84, subordinated to the
applicable sectoral collective labor agreement, except in the matters indicated in Article 84.2, with
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the exception of only those company agreements whose scope had been previously protected by
maintaining their validity by means of extension (and not ultra-activity) or by the existence of a prior
agreement under the terms of Article 83.2 of the WS (resolution of conflicts of concurrence) within
the sectoral agreement.

Fortunately, the Supreme Court, in its judgment of 5 October 2021, has rectified this, considering
that "the prohibition of concurrence between collective bargaining agreements proclaimed as a
general rule in Article 84.1 WS extends during the term of the pre-existing agreement. This legal
expression must be understood as referring to the initial term provided for in the agreement or
expressly extended by the parties, but not to the period subsequent to such term, once the
agreement has been reported, known as the ultra-active term, either that provided for in the
agreement itself or, failing that, that established in Article 86.3 WS".

In this scenario, RDL 32/2021, of 28 December, on urgent measures for the labor reform, the
guarantee of employment stability and the transformation of the labor market, has been enacted. Its
first article, paragraph nine, has eliminated paragraph a) of article 84.2, maintaining the possibility
of negotiating a company collective bargaining agreement during the term of the sectoral collective
bargaining agreement of higher scope and eliminating the priority of application of the company
agreement over the sectoral agreement in regard to the amount of the base salary and the salary
supplements.

Therefore, the company agreement shall have priority application not only in compensation matters,
but in all matters, depending on its effective date in relation to the applicable sectoral collective
bargaining agreement, as follows:

0] If the company agreement is registered with the competent public office after the sectoral
agreement has expired (i.e. during its ultra-activity period) and before the latter (the sectoral
agreement) is registered with the public office, it will be fully applicable, without reservation,
in accordance with the provisions of Article 84.1 of the WS.

(i) If, on the other hand, the company collective bargaining agreement negotiated during its
ultra-activity period (and not during its extension) has been filed for registration with the
competent public office while the sectoral agreement is in force (and there is no agreement
under the terms of Article 83.2 of the WS in the sectoral agreement), it will be governed by
the provisions of Article 84.2 of the WS.
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3. News

Government prepares new minimum wage increases

The first Council of Ministers of 2022 has approved the requlatory plan for this fiscal year, which
includes two new increases of the minimum interprofessional wage. The Ministry of Labor’s goal is
to increase the minimum wage to 1,000 gross euros per month in 14 payments by the beginning of
2022 and to propose new increases for 2023.

The Labor reform has been finally approved

Following the announcement of the labor reform agreement, the Official State Gazette published the
text which, among other things, modifies the contractual modalities, establishes new flexibility
mechanisms and restores the ultra-activity of collective bargaining agreements.

In this alert we announced the publication in the Official State Gazette of Royal Decree-Law 32/2021,
of December 28, on urgent measures for labor reform, the quarantee of employment stability and
the transformation of the labor market, which amends both the Workers' Statute and a series of other
regulations.

We also offer a summary document with the six main aspects of the labor reform.

Measures for the financial and social sustainability of public pensions
approved

The Official State Gazette has published Law 21/2021, of December 28, on guaranteeing the
purchasing power of pensions and other measures to reinforce the financial and social sustainability
of the public pension system, which includes measures to guarantee the sustainability of the public
pension system, as we reported in this alert.

The measures affect such relevant matters as the revaluation of pensions, early retirement, the
promotion of active aging, forced retirement and the 0.6% increase of the contribution rate in order
to preserve the balance between generations.

New labor developments in the 2022 General State Budget Law
The Official State Gazette published on December 29, Law 22/2021, of December 28, of the General

State Budget for the year 2022, which contains a series of legislative novelties in labor and Social
Security matters, as we reported in this alert.

The State Budget Law includes a series of labor-related measures, such as the contribution bases
and rates for 2022, changes in the maximum contributions to pension plans, the legal interest rate
and the IPREM for 2022, among other matters.

The Strategic Plan of the Labor Inspection for 2021-2023 is published and the
Royal Decree that establishes the automation of the sanctioning process
enters into force

The Strategic Plan of the Labor and Social Security Inspection (ITSS) for the period 2021- 2023 has
four main axes: (i) contributing to the improvement of the quality of employment; (ii) reinforcing the
ITSS's operating capacities; (iii) strengthening and modernizing the ITSS; and (iv) increasing the
ITSS's international activity. In this alert we summarize the main aspects of this plan.
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Furthermore, Royal Decree 688/2021 entered into force last 1 January 2022, regulating the
procedure for the automated issuance of infraction reports.

March 7th is the deadline for companies with between 50 and 100 employees
to adopt equality plans

Royal Decree-Law 6/2019, of March 1, on urgent measures to guarantee equal treatment and
opportunities between women _and men _in_employment and occupation amended Organic Law
3/2007, of March 22, for the effective equality of men and women in several aspects, some of which
were to be applied gradually. Among them, companies with between 50 and 100 employees became
obliged to prepare and implement an equality plan within the period of three years from the
publication of the Royal Decree-Law in the Official State Gazette.

Companies with between 50 and 100 employees will have until March 7, 2022 to comply with this
obligation.

The Spanish Active Employment Support Strategy 2021-2024 is approved

The Official State Gazette has published Royal Decree 1069/2021, of December 4, which approves
the Spanish Active Employment Support Strateqgy 2021-2024, one of the three coordination
instruments of the National Employment System, which regulates the active employment and labor
intermediation policies to be developed at State level.

The regulation warns of the impact that the economic and social crisis resulting from the pandemic
will have on the labor market and productive activity, requiring a rapid response in order to implement
new policies and instruments to address the main social challenges. Among the points to be
addressed are the following: boosting economic activity, social reconstruction and a hew production
model after the pandemic, digitalization and the transition to a green economy. The strategy
establishes both strategic objectives and specific objectives that facilitate its progressive
implementation. These will be reflected in the annual employment policy plans in order to develop
measures to combat unemployment and ensure increased employment and quality working
conditions.

The International Classification of Diseases (ICD-11) of the World Health
Organization includes workers’ burnout

The World Health Organization's International Classification of Diseases and Related Health
Problems (ICD-11) has come into force.

From a labor perspective, the inclusion of workers’ burnout is noteworthy, defined as a syndrome
caused when a situation of chronic stress occurs in the workplace and is managed incorrectly.

The transposition of the Whistleblowing Directive into Spanish law is delayed

The deadline for the transposition of Directive 2019/1937 on the protection of persons who report
breaches of Union law, known as the Whistleblowing Directive, ended on December 17, 2021 without
the law that must transpose it into Spanish law having been published.

It is expected that the regulation could be approved in the first months of 2022. Private companies
with more than 50 workers will be required to have an internal whistleblower channel to facilitate
anonymity and reporting of complaints.
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4. Judgements

The Supreme Court establishes that the exact duration of the probationary
period must be put in writing

In its recent judgment dated December 9, 2021, the Supreme Court analyzed the validity of a
probationary period that did not expressly state its duration, referring to the applicable collective
bargaining agreement and the Workers' Statute (WS), which merely established a "maximum term".

The judgment considers that this reference does not comply with the validity requirements of the trial
period, it being necessary to establish its specific duration, thus avoiding uncertainty for the
employee as to the time of termination. For this reason, it concludes that the agreed trial period is
null and void, as it does not comply with the requirements of Article 14 of the WS.

A different matter would be if the collective bargaining agreement establishes a specific duration of
the trial period - not a maximum duration - in which case the trial period agreed upon would be valid,
referring to the one established in the collective bargaining agreement.

The employer's representatives on the health and safety committee do not
enjoy the guarantees provided for workers' representatives

The Supreme Court, in its ruling dated 9 December 2021, resolved a case discussing whether an
employee who represents the employer in the health and safety committee enjoys the guarantees
in the event of dismissal (processing of a contradictory file and the choice between reinstatement or
termination).

The judgment resolves this issue by determining that the guarantees are intended to protect the
exercise of union activity and the powers of the workers' representatives, which is not the case of
the committee member acting in the name and on behalf of the company.

Employees do not have the right to unilaterally modify their working hours as
a result of their work-life balance rights

The Superior Court of Justice of Cantabria (SCJC) in its ruling of 3 December 2021, examines a
case in which the worker requested a shift change to work only from Monday to Friday.

The TSJC chamber considers that neither article 37.6 (relating to the reduction of the working day)
nor article 34.8 (relating to the adaptation of the working day) of the Workers' Statute implies the
possibility of unilateral modification of the working day by the employee. In this regard, he recalls
that article 34.8 of the WS requires the parties to negotiate in good faith, but includes the possibility
of providing sufficient organizational reasons to justify the employer's refusal to modify the
employee’s working hours.

Finally, the worker's claim was rejected, considering that the company's refusal was justified due to
organizational damage if the change were to be carried forward and given that the shifts were agreed
upon by collective bargaining.
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The National High Court declares a security policy that allows the employer to
search workers' belongings in a preventive manner as null and void

In the case analyzed by a judgment of 30 November 2021 the National High Court analyzes the
validity of the security policy implemented by the company whereby employees must show the
contents of their bags or backpacks to the store manager at the time of departure, whenever possible
in an area with video surveillance visibility.

There was no evidence of prior suspicion or conduct on the part of the employees that made it
necessary to control the bags in order to protect the company's assets. These were preventive and
not reactive controls and, consequently, disproportionate.

The Social Chamber of the National Court upheld the claim and declared the clause of the security
policy containing this measure as null and void on the grounds that the measure was neither
proportionate, suitable, nor necessary, concluding that the company's decision exceeded the powers
granted to the employer by Article 18 of the WS and entailed an unlawful interference with the right
to privacy of Article 18.1 of the Spanish Constitution.

The information contained in the working hours register can be proven wrong:
overtime can be declared even if it has not been recorded

A recent decision of the Superior Court of Justice of Cantabria, dated 11 November 2021,
establishes that the working hours register is not a privileged document of proof and admits proof to
the contrary. In the analyzed case, the first instance court upheld an employee's claim for overtime.
In the appeal phase, and in relation to the working hours register, the company alleges that "the days
have not been registered (from October 14 to November 3), and in the absence of evidence to the
contrary by the plaintiff that contradicts this reality, the realization of overtime has not been justified".

The judgment states that "the obligation to record working hours, not complied with on the days
referred to, does not imply a "iuris et de iure" presumption, nor exclusive proof that the documented
hours have not been performed when, through a general assessment, it is justified that, in reality,
due to certain circumstances included in the proven facts such hours were performed outside the
working hours register".

Disciplinary dismissal due to non-compliance with the teleworking policy and
neglect of duties is fair

The High Court of Justice of Madrid, in a judgment of 20 October 2021, has declared the fair
disciplinary dismissal of an employee for failure to comply with the teleworking rules established by
the company. The employee was dismissed for breach of contractual good faith and continuous and
voluntary decrease in performance, having stayed in a second residence (contrary to the company's
teleworking rules) and having shown a very low performance and neglect of duties during
teleworking.

The worker did not have a stable Internet connection in his second residence, significantly reducing
his productivity, and showed passivity in the exercise of his functions, requiring the intervention of
other colleagues to carry them out. Furthermore, the employee did not comply with the obligation to
record his working day during teleworking, despite having signed a document including said
obligation prior to the beginning of his remote working.
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The court reasoned that the acts of the employee were carried out in a fully conscious, serious and
guilty manner, and without any justification, which implies a breach of contractual good faith, a
principle that must govern labor relations, since it was proven that he was perfectly aware of the
unlawful acts he was committing.

5. Articles from the Labor and Employment Law Blog

Say goodbye to jobs held by temporary workers

The legislation enacted for the labor reform introduces a new way to acquire permanent worker
status that is going unnoticed. Not only can back-to-back employment contracts lead to a worker
acquiring permanent status, but it can also occur where the job itself (and not the worker in question
who holds it) has been held by temporary workers for more than eighteen months over a twenty-four
month period. Continue reading here.

The breach of anti-Covid-19 policies may be grounds for disciplinary dismissal

A judgment by the High Court of Justice of Aragén has declared the disciplinary dismissal of a worker
that continuously refused to comply with the company’s anti-COVID-19 measures as justified.
Continue reading here.

Temporary hiring returns to the forefront in the next labor reform

For several months, there has been talk of the labor reform that the Government wants to implement.
Once again, the main issues subject to debate and possible modification will include the need to limit
temporary contracting. In this regard, we should not overlook the fact that providing companies with
more flexibility to adjust their staff will help to increase the number of indefinite-term contracts.
Continue reading here.

The professional classification system may conceal remunerative
discrimination between men and women

Companies should check whether there are positions that, despite belonging to different professional
groups or categories, perform the same functions and should therefore receive the same salary.
Continue reading here.

The importance of having workers’ statutory representatives at workplaces

It is clear from various regulations approved over the last few years, that the role of labor unions in
collective bargaining has been given a significant boost. Indeed, when addressing the subject of
representative committees during consultation periods, legislation has given the most representative
unions in the sector to which the company belongs a leading role. Continue reading here.

Integration of people with disability continues to be a challenge

On occasion of the International Day of People with Disability, we analyze the presence of this group
of people in the labor market and the legislation on its social inclusion. In addition, we recall that in
recent years, there has been a proliferation of inspections on whether or not companies comply with
the regulations. Continue reading here.
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Severance for dismissal: what is the salary used to calculate it?

One of the most common practical and often controversial issues faced by both those in charge of
company personnel and workers themselves is the calculation of severance for dismissal. Whereas
the legal modules are perfectly defined by legislation (currently 33 days’ salary per year of service
for unfair dismissal, 20 days for dismissal on objective grounds, etc.), the remuneration used as the
basis for the calculation is one of the most common asked questions. Continue reading here.

TO READ ALL THE POSTS OF THE LABOR BLOG, YOU CAN CLICK HERE.

6. Garrigues Labor and Employment in the press

Labor reform: it was, and nothing happened
Article by Federico Duran, of counsel of the Labor Department of Garrigues (‘'Cinco Dias').

Read here
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