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1. Declarations of permanent disability and their impact on
employment contracts

Law 2/2025 seeks to adapt Spanish regulations to the approach taken at an international level

and in Europe, to the protection of situations of disability in the workplace; the result however

gives rise to numerous interpretation doubts.

Federico Duran Lopez

The approval of Law 2/2025, of April 29, 2025, amending the Workers' Statute (WS) and the General
Social Security Law, is a laudable attempt to adapt Spanish regulations to the approach taken at an
international level and in Europe, in relation to the protection of situations of disability in the
workplace. In particular, the Spanish lawmakers take into account the judgment by the Court of
Justice of the European Union (CJEU) of January 18, 2024 (case C-631/22), regarding the impact
that a a declaration of permanent disability may have on an employment contract and its possible
termination.

This laudable attempt, however, is distorted by a regulation in which the regulatory clarity and
certainty of legal situations resulting from the application of the new law appear to be unattainable.
Once again, the interpretation of the law leads us to a series of interpretation problems that make
us crave stricter control of the quality of legislative production. Let’s take a look.

The new article 48.2 of the WS regulates, in particular, two different scenarios. The first, a declaration
of permanent disability of the employee, in which provision is made for a review due to improvement
"which allows the employee to return to work". In this case, the previous suspension of the
employment relationship for a period of two years continues (from the date of the decision declaring
the permanent disability). The second, although the law is not as clear as it could be, refers to
declarations of disability in which there is no prospect of improvement. In this case, the suspension
of the employment relationship is also (the expression indicates that we are dealing with different
scenarios) maintained, and the job position is reserved, in the event that the employee, within ten
days of notification of the resolution, expresses his or her willingness to continue the employment
relationship, meaning that the steps established in new section n) of article 49.1 of the WS must be
carried out.

This is where the interpretation problems arise: can the employee who has received a declaration of
permanent disability with the prospect of improvement, proceed in the same manner that is
established for when said prospect of improvement does not arise, stating within ten days his
intention to continue the employment relationship? Do the provisions of Article 49.1 n) have to be
implemented in such a scenario? Or, on the contrary, given that the law is silent, does this mean
that the two-year suspension is mandatory and that the aforementioned provisions would only come
into play once the suspension has ended? There would appear to be no logic in allowing employees,
in cases of permanent incapacity with no prospect of improvement, to request the adaptation of the
job position or a change to another position, and yet establish a two-year suspension of the
employment contract when there is a prospect of improvement. In any event, if the employee
requests the adaptation or a change of job position, the impossibility of such change or excessive
cost of the adaptation do not appear to allow the termination of the employment relationship, in the
terms of article 49.1.n), fifth paragraph of the WS, before the expiry of the two-year period
established for the prospect of improvement.
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In addition, the law does not clarify what happens if the two-year period elapses and the prospect of
improvement is not confirmed. Is it possible to terminate the employment relationship, based on the
fact that the wording of article 49.1.n) makes provision for regulation of 48.2 ("without prejudice to
article 48.2"), or does this necessarily lead us to article 49.1.n), where a ten-day period commences
to express the intention to continue with the employment relationship from the notification of the
decision that rules out the improvement and confirms the definitive nature of the disability? The latter
seems to be the most reasonable solution, but it is certainly not expressly contemplated in the law.

With regard to the steps set out in article 49.1.n) of the WS, the first doubt is whether the lawmakers
have established a specific sequence, which should be respected, or whether the possibilities
contemplated are open. In the first case, reasonable adaptations would have to be made to the job
position, so that it can continue to be performed by the employee. Only when such adaptations are
not possible or constitute an excessive burden, could the existence of a vacancy be considered,
which is in line with the professional profile of the employee and compatible with their new situation.
In the second case, the company could directly choose to offer the new job position and rule out the
possibility of adapting the previous position. Could the employee refuse the position and claim that
the previous position could be adapted? Would the refusal of the job referred to in the first paragraph
of Article 49.1n) be justified in that case, in which event the employer could not base his decision to
terminate the employment relationship on that refusal? (Note that the law refers to the adaptation
of the job or the change in the position and not, for example, to the adaptation or, failing that, to the
change in the position)

When the employee does not express, within ten days, his or her intention to continue the
employment relationship, the company may proceed to terminate it, with effect, it must be assumed,
from the notification of the decision declaring the disability. No time limit is mentioned: is the period
of three months from said notification indicated in the fifth paragraph of the provision applicable? If
so, the term would clearly appear to be excessive, so the termination should be immediate or be
interpreted as automatic, simply in view of the declaration of comprehensive disability or total or
absolute permanent disability.

It should be borne in mind that where it is impossible to adapt the job position or if a compatible
position does not exist, the termination is not automatic, and must be notified to the employee in
writing providing justification. This termination also raises interpretation problems: the law says that
the company has three months to verify the possibility of adaptation or change, and "the same
period" for termination when such a possibility does not exist. Does the same term mean that a new
period of three months commences for the termination and, if so, from when? From the time that
there is an express record that the adaptation or change is impossible, or that its cost is excessive?
Or should the same term be interpreted to mean "within the same period"? This would imply that
there would be a single three-month term, as from the notification of the resolution classifying the
disability, in which all the steps in relation to the adaptation or change of job position would have to
be complied with and it would be necessary to proceed, where appropriate, with the termination of
the contract.

Finally, although other interpretation problems will undoubtedly arise, all issues relating to the
termination of the contract in cases of permanent disability, including those that question the
feasibility of the adaptations or change of job position, will be addressed through the dismissal
procedure, will be urgent and processed on a preferential basis (new article 120.2 of the Law
Regulating the Labor Jurisdiction). In any event, the new regulations do not transform termination
due to permanent disability into a new case of objective dismissal, so the termination, or the court’s
finding must be compliant with the law (because it is evidenced that the adaptation or change is
unfeasible), will not entitle the employee to any compensation.
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2. News

The permanent incapacity ceases to be grounds for automatic termination of
the employment contract from May 1, 2025

Law 2/2025 comes into force on May 1, 2025, which eliminates the automatic termination of the
employment contract due to permanent incapacity and makes it conditional on the employee’s will
and the possibility of adaptation of the position or relocation by the company. It also introduces the
suspension of the benefit for permanent incapacity when the employee performs a job that is
incompatible with it and establishes that the conflicts that arise regarding termination in these cases
will be heard in an urgent judicial proceeding. More details, here.

Main changes in the procedures of the social jurisdiction, introduced by the
Law on the Efficiency of the Public Justice Service

On 3 April, Organic Law 1/2025, of 2 January, on measures in the field of efficiency of the Public
Justice Service (LOSPJ) came into force, introducing very relevant changes in social order
procedures. We explain it in this post.

The maximum number of days on which the contract can be used is extended
due to production circumstances in the agricultural and agri-food sectors

Law 1/2025, of 1 April, on the prevention of food losses and waste, amends Article 15.2 of the
Workers' Statute in its 11th Final Provision and extends from 90 to 120 days the maximum number
of days in the calendar year in which the contract can be used due to production circumstances to
deal with occasional situations that are foreseeable and that have a reduced and limited duration in
the agricultural and agri-food sectors.

In addition to the extension of the number of days in which the contract can be used due to production
circumstances, the new wording establishes that the coverage of one or more short-term campaigns,
within the limit of 120 days, will be valid cause for the conclusion of this contract in the agricultural,
livestock and forestry sectors and the associated industry.

More information on other aspects of Law 1/2025, here.

3. On the radar

The Council of Ministers approves the bill to reduce working hours

The Council of Ministers held on May 6, 2025 approved the bill to reduce the maximum number of
ordinary working hours to 37.5 hours per week, the recording of working hours (digital and accessible
remotely) and a new definition of the right to digital disconnection.

Although the entry into force of the reduction in working hours would be the day after its publication,
the bill provides that the negotiating committees of collective bargaining agreements that, on entry
into force of the regulation, establish a working day of more than 37.5 hours per week on an annual
average, will have a period until December 31, 2025 to make the necessary adaptations. For their
part, companies that do not have an applicable collective bargaining agreement in force must set up
a negotiating committee to make the necessary adaptations before December 31, 2025, in
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accordance with certain rules set out in the regulation itself depending on whether or not workers'
statutory representatives in place.

In relation to the new developments in the penalty regime, it is provided that a breach of the
obligations regarding the recording of working hours, will be deemed a breach for each employee
affected, in cases of failure to record the hours or employee falsification of the data recorded.

The Labor and Social Security Inspectorate initiate the First 2025 Shake-Up
Plan against fraud in labor contracts

According the information published by the labor and social security authorities on their LinkedIn
profile, 30,183 communications affecting 53,984 employment relationships have been sent to
companies, with the aim of regularizing temporary and permanent intermittent work contracts that
meet the requirements to be indefinite-term contracts. Companies have a month to transform these
situations, without an inspection procedure being conducted. Otherwise, the corresponding
inspection would be carried out.

4. Judgments

There is no employment relationship between a company and its translators
according to the Supreme Court

In its judgment of March 12, 2025, the Supreme Court dismissed the appeal filed by the Social
Security General Treasury against the judgment of the High Court of Justice (TSJ) of the Basque
Country confirming the judgment handed down at first instance, determining the non-existence of an
employment relationship with the translators and interpreters of a company. The translator offered
his professional services for the company as a self-employed person and the company included the
translator in its list of translation service providers.

The requirements of article 1.1 of the WS were not met because there was no relationship of
dependency or working for another. The decision underscored that the translator was free to accept
or reject services without incurring a penalty, did not work exclusively for the company, was not
subject to business guidelines other than the existence of delivery deadlines, used his own means
to provide the service, did not have a fixed timetable and his rejection of an assignment would not
lead to negative consequences.

The system of access to working time records does not have to include the
delivery of paper or electronic copies

In its judgment of February 24, 2025, the Supreme Court has declared that the system of access to
the record of working hours agreed with the workers' statutory representatives was lawful.

The agreement provided for a regime involving quarterly access to the record of working hours and
an annual certification and did not envisage the delivery of paper or electronic copies.
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The provision of the collective bargaining agreement that introduces a
differentiated offset and absorption mechanism depending on the date the
employee joins the company is lawful

In its judgment of March 7, 2025, the National Court held that establishing a different remuneration
regime for recently hired staff did not constitute discriminatory treatment or a dual salary scale.

The court held that the implementation of a provisional and transitory salary harmonization system,
linked to the application of the offset and absorption mechanism of the voluntary supplement, to
people hired in the first year of validity, with a salary higher than that of the salary tables of the
collective bargaining agreement, was valid.

The unilateral registration of an equality plan does not infringe the right to
freedom of association in the event of a deadlock in the preparation of the
diagnosis

In its judgment of March 4, 2025, the National Court established that there is no violation of the right
to freedom of association due to the registration of the equality plan without agreement with the labor
union representatives when there is a deadlock in the process.

To the extent that the impossibility of negotiating the plan with the labor unions was a result of their
request for generic data, the company requested the mediation of the Mediation and Arbitration
Service (SIMA) and finally chose to register the equality plan, after evidencing that thirteen meetings
had been held with real negotiating content.

The transfer of an independent production unit as a result of a carve-out
constitutes business succession

In its judgment of April 4, 2025, the National Court held that the transfer was in line with a business
succession under article 44 of the WS, since there had been a change of ownership in the
independent production unit through the carve-out of its handling activities.

The decisive factor to validate the existence of an independent production unit is the transfer of
significant assets and liabilities, which evidences the reality and substance of the commercial
transaction, as well as the subrogation to the employment contracts.

In addition, in the case analyzed, the company had complied with all the reporting obligations
provided in article 44 of the WS, having informed both the workers’ statutory representatives, the
labor unions and the inter-workplace committee of the carve-out and its effects from the standpoint
of labor law.
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5. Garrigues Labor and Sustainable

Garrigues Sustainable Newsletter - April 2025

In this newsletter we compile the most relevant legal news on ESG matters in Spain, published by
Garrigues and G-advisory.

6. Labor and Employment Blog

Permanent disability no longer automatically terminates the employment
contract

Since May 1, 2025, in Spain, permanent disability has ceased to be a case of automatic termination
of the employment contract. With the reform of article 49 of the Workers' Statute, this termination is
conditioned to a series of factors and subject to compliance with certain requirements, which we
explain in this post.

Artificial intelligence: can it also help prevent occupational hazards?

On World Day for Safety and Health, commemorated every year on April 28, we reflect on the
challenges and opportunities of artificial intelligence for preventing occupational hazards.

Countdown to the implementation of company mobility plans in Catalonia

August 10, 2025 is the deadline for certain workplaces located in Catalonia (Spain) to adopt a
company mobility plan, which must be drawn up with the participation of the workforce and is subject
to a report from the competent territorial authority in matters of mobility.

Work center or place of work? A difference that marks important legal
obligations
Determining whether a physical space where one or more employees provide services is a work

center is crucial because this qualification gives rise to several specific formal obligations, which do
not exist if it is not and it is just a mere place of work.

International Day for the Elimination of Racial Discrimination: an overview of
the legislation applicable in Spain

In the week in which the International Day for the Elimination of Racial Discrimination is observed,
we review the main international, European and Spanish regulations that seek the elimination of
racial discrimination in the workplace.
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7. In the press

Impact of the Industry Bill on the workplace: nine months are "molto longo"

Our partner Bernardo Pérez-Navas analyzes in this article published in Cinco Dias, the text of the
Industry Bill that aims to give a green light to the processes of reindustrialization and establishes a
nine-month notice period in cases of significant loss of industrial capacity.

Digital disconnection makes its way into collective agreements

In this article published in Elderecho.com (Lefebvre), our partner Angel Olmedo analyzes how the
right to digital disconnection is being progressively incorporated into collective agreements in Spain.
This right, recognized since 2018, has gained strength with recent legal reforms such as the Remote
Work Law and, more recently, with the draft law that reduces the working day, establishing its
inalienability and protecting those who exercise it.
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