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How Al will shape future contractual disputes

Ana Garrote Fernandez-Diez

The widespread adoption of Al will not bring about a revolution in Spanish contract law.
What will change is the reality that judges or arbitrators will have to adjudicate: facts
influenced by Al, new forms of evidence, and standards of diligence yet to be defined.

It is now commonplace for legal departments and business units alike to use artificial intelligence (Al)
tools to draft and perform complex contracts, review substantial volumes of information in the
management of their contractual portfolio, or prepare negotiation strategies. In the vast majority of
cases, the final decision remains a human one, but the path leading to that outcome is no longer entirely
so. In a forthcoming court dispute or arbitration proceeding, a tribunal might ask your company: why did
you not use Al to identify a contractual risk or to prevent a breach? Or alternatively: why did you rely on
the outputs generated by Al at the time of contract formation or performance?

This shift may seem inconsequential for a body of contract law that in Spain has remained robust over
time and has absorbed more than a century of economic and technological transformations without
altering its essential doctrines. Indeed, Al is unlikely to bring about imminent regulatory upheaval in
Spain in the contractual sphere, beyond existing modernisation proposals and the specialised legislation
emerging around the use and development of Al (in Europe, spearheaded by the Artificial Intelligence
Act, Regulation (EU) 2024/1689).

Yet the use of Al may acquire enormous significance and shape future contractual disputes, even where
judges or arbitrators apply the same contract law. The facts they will have to assess will be different,
influenced by the intervention of Al, and companies would be well advised to have considered —and
prepared for— a future in which this becomes the norm.

A new standard of corporate diligence

Consider, for example, the standard of care. The traditional reference to the “reasonable person” test
under Spanish Civil Code (art. 1104) —and, more particularly in commercial matters, to the prudent
businessperson— will likely evolve with the use of Al, especially in dealings between large corporations
that routinely deploy these tools.

In the coming years, courts and arbitrators will begin to grapple with unprecedented questions: what
does it mean to act with due care when a business has access to tools capable of identifying risks that
traditional human analysis might overlook, detecting anomalies during contract performance, or
anticipating potential breaches?
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The answer will not be straightforward, as it admits at least two opposing interpretations. In certain
circumstances, it may be considered negligent to dispense with Al tools capable of detecting risks,
resolving issues, or anticipating situations far more effectively than purely human analysis. In others,
the conclusion may be the opposite: relying on an Al-generated output without verification could itself
constitute the negligent act. The point of equilibrium will likely depend on a proportionality test: the
resources available to each company, the complexity of the contractual relationship or corporate
transaction in question, the subject matter involved, and so forth. The ground is thus fertile for new
arguments and submissions in disputes arising under these novel premises.

Take, for instance, construction, engineering, or major infrastructure contracts, where the standard of
technical diligence is paramount. If Al tools exist that can perform calculations or detect risks with far
greater technical precision, will it remain consistent with the applicable professional standard not to use
them? Will “best endeavours” come to mean something different from what it has meant hitherto? These
are questions that courts and arbitral tribunals will need to address sooner rather than later.

Consider also the duty to mitigate loss. When a party suffers a breach, it must take reasonable steps in
good faith to mitigate the damage. If, in the course of contract performance, Al is capable of detecting
breaches at an early stage, flagging contractual deviations, or swiftly identifying market alternatives,
could the defaulting party argue that the innocent party failed to mitigate its loss properly by not
employing such tools? This is another area where the standard of what constitutes reasonable conduct
may shift.

Contractual interpretation, new evidence, and mistake in the light of Al

Contractual interpretation is another area that may be affected. The rules of construction under the
Spanish Civil Code (arts. 1281 et seq.) require the interpreter to ascertain the common intention of the
parties, giving primacy to the literal meaning where the terms are clear and resorting to other canons of
construction where the wording is obscure or insufficient.

Al can contribute to making contracts more precise. If, before executing one or more interrelated
complex agreements, the parties use Al tools to review the texts for contradictions, ambiguous terms,
inconsistent definitions, or clauses capable of bearing two interpretations, it may become more difficult
for a party, once a dispute arises, to maintain that the literal meaning was unclear (“that is not exactly
what we meant”). The converse argument is equally conceivable: if a contract was drafted with Al tools,
a court might conclude that the literal wording did not accurately capture the human intention and that it
is necessary to look beyond the text to ascertain the true intent.

Nor would it be surprising if, from now on —more commonly in arbitration proceedings than in court
litigation— expert evidence were adduced to establish what prompts were used to negotiate and draft
the contract, which Al tools were involved, under what instructions, and with what human oversight (to
the extent not protected by legal professional privilege, a critical issue that should be addressed in
advance). The digital trail left by Al may provide the arbitrator or judge with a highly accurate picture of
what the parties truly intended; and forensic computing evidence may assume a new dimension when
its very object is to trace the footprint of generative systems used by the parties in their contractual
relationship.

Another doctrine worth considering is that of mistake as a vitiating factor in consent (arts. 1265 and
1266 of the Spanish Civil Code). Al will, in many instances, shift the boundary between excusable and
inexcusable mistake. The legal question will remain the same as it was twenty years ago: whether there
was a fundamental mistake and whether that mistake is legally excusable according to the established
case law of the Spanish Supreme Court (Tribunal Supremo). What will change, however, is how
excusability is assessed.

Taking this reflection into the procedural realm and imagining a more futuristic scenario, future disputes
may well require an automated system to analyse, in turn, the prior conduct of another automated
system that played a decisive role (processing millions of data points) in the contractual relationship
between the parties. Will expert analyses produced by automated systems be admissible? How does
one examine and challenge in the hearing room expert evidence prepared without direct human
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involvement, and how does one —if it comes to that— cross-examine such a robotic expert? Questions
that today seem like science fiction may, before long, need to be addressed.

The importance of anticipating the impact of Al

None of these issues calls for immediate reform of Spanish contract law —though procedural rules such
as the Spanish Civil Procedure Act (Ley de Enjuiciamiento Civil) may perhaps need updating in the near
future; substantive law tends to be more resilient than procedure. What is required, however, is that
companies engage in sector-specific planning and reflection on how courts and arbitrators will assess
these matters in future contractual disputes.

Companies are frequently approaching the implementation of Al solely as a technology or regulatory
project —for example, in the latter case, by analysing the implications of the aforementioned Artificial
Intelligence Act and its phased application.

It is worth, however, also viewing these tools through the lens of a sophisticated major corporation
engaged in significant transactions that may culminate in future disputes. In forthcoming litigation, the
judge or arbitrator might pose questions such as those set out above, or seek, through Al traceability,
to understand the process that led to the formation of consent, the assessment of a risk, the failure to
detect a contingency, or the decision to perform a contract in a particular manner. Such traceability may
work for or against a party depending on its position in the dispute —a matter that merits advance
consideration.

The parties can pre-empt many of these issues through careful drafting and by exercising their freedom
of contract: clauses that allocate liability for the use of Al, that require or prohibit its use, that impose a
minimum threshold of human oversight, that mandate the retention of usage records, that define the
extent to which contract performance may be automated (payments, application of penalties), and so
forth. It is only a matter of time before such provisions become widespread, and they may prove decisive
in avoiding disputes or, at the very least, in providing a clear framework when they arise.

Contract Law will remain the same; the conduct to be assessed will not

In short, consent, interpretation, mistake, and diligence will remain among the categories by which
courts and arbitrators resolve contractual disputes, without major legislative amendments in Spain. What
will change is the factual reality onto which those categories must be projected.

Perhaps that is the greatest paradox of this technological revolution. While current legal debate centres
on the specialised regulations accompanying such a disruptive technology —regulations that are
absolutely essential to safeguard security in its use and development and to protect fundamental
rights— the most complex contractual disputes of the coming decade in Spain will likely continue to be
resolved by applying the same provisions of the Spanish Civil Code that have governed contracts since
1889.

The difference will be that, when a judge or arbitrator once again asks whether a company acted with
due care, whether it was in breach, or whether a contract ought to be declared void or vitiated by a
defect in consent, the inquiry may no longer be confined to the parties’ conduct alone but may extend
to how those parties chose to deploy Al in making decisions or in carrying out that conduct. And it is
precisely there, far more than in the technology itself, that a new chapter in contractual litigation will
begin to be written.

Companies that today integrate Al into their contractual processes should do so consciously,
strategically, and with proper advice: they will be better prepared to explain their decisions before a
potential tribunal. Those that do not will have to improvise. And in litigation, improvisation rarely comes
without a cost.




Contact our professionals

Ana Garrote Fernandez-Diez
Partner

ana.garrote@garrigues.com

More information:

Dispute Resolution: Litigation and Arbitration

GARRIGUES Plaza de Colon, 2 - 28046 Madrid

T +34 91514 52 00

Follow us on: info@garrigues.com

in X o garrigues.com

This publication contains general information and does not constitute a professional opinion or legal advice.

© J&A Garrigues, S.L.P., all rights reserved. This work may not be used, reproduced, distributed, publicly communicated or
altered, in whole or in part, without the written permission of J&A Garrigues, S.L.P.


mailto:ana.garrote@garrigues.com
mailto:info@garrigues.com
https://www.linkedin.com/company/garrigues
https://twitter.com/garrigues_es
https://www.youtube.com/c/garrigues
https://www.garrigues.com/en_GB/services/dispute-resolution-litigation-and-arbitration

