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ESG litigation is a reality in the international legal landscape. It exposes companies to
significant economic and reputational risks, which should be anticipated through
prevention and compliance, not only to reduce the likelihood of claims, but also to
strengthen the defense if they ultimately cannot be avoided.

Civil litigation relating to sustainability, or under the ESG acronym (Environmental, Social and
Governance), has for some years now been a reality at global level.

The trend is especially clear in the more specific area of the “E”, where the concept of “climate litigation”
is already well established. Within that category, a distinction is drawn between, on the one hand,
litigation against States seeking respect for human rights and, on the other, litigation against private
entities as a result of their activity, with the aim of holding them jointly responsible for the consequences
of climate change or its aggravation; of the two, however, we refer here only to the latter. The types of
litigation brought have been highly varied: from claims for damages arising from climate change and its
effects, to actions seeking to require companies to reduce their polluting emissions, including actions
for the adoption of preventive measures, claims against financial institutions for supporting projects that
allegedly contribute to worsening climate change, and claims for greenwashing (literally, portraying a
sustainability image that does not correspond to reality).

For their part, the “S” and the “G” have not escaped this trend. Thus, in the social sphere, the actions
brought include, for example, claims relating to due diligence in the protection of human rights in supply
chains. As regards governance, actions have been brought seeking to hold directors liable in connection
with sustainability obligations.

Due diligence rules and the litigation brought

Legal actions in ESG matters have been brought either on the basis of general rules—which account
for most cases—or, in those jurisdictions that have specific rules governing these matters, on the basis
of those rules, although such cases are less common.

This is the case, for example, in France. That country has had a due diligence law since 2017, which
expressly regulates civil liability in this area. It is a concise statute, consisting of only two articles that
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have been incorporated into the French Commercial Code. It covers due diligence in both human rights
and environmental matters and establishes the obligation for companies exceeding a certain number of
employees to prepare and comply with a vigilance plan. Germany also has a due diligence law, enacted
in 2021 and in force since 2023. Unlike the French law, it concerns only supply-chain due diligence
obligations regarding human rights, and not environmental protection. In addition, that law has ruled out
establishing a specific civil liability regime. The Netherlands, for its part, has had a law on due diligence
regarding child labor since 2019, which likewise does not regulate a specific civil liability regime.

Following the French law of 2017, various NGOs have brought legal actions in France against French
companies. At least six cases have been filed to date on the basis of that law, according to the database
of the Sabin Center for Climate Change Law (The Climate Litigation Database). The subject matter of
the cases brought is varied: for example, allegations that a company’s activity is causing deforestation
in Brazil and Colombia; the financing of activities that, according to the claimants, would cause
deforestation in the Amazon and human rights violations; the adverse consequences of megaprojects
in Tanzania and Uganda; or the alleged inadequacy of the defendant company’s vigilance plan.

The impact of European regulation

In the EU sphere, ESG litigation was expected to receive a significant boost as a result of the initial
approval of Directive (EU) 2024/1760 on corporate sustainability due diligence, adopted in April 2024.
That directive harmonized, for all EU Member States, civil liability in sustainability matters, even
providing for the possibility of collective actions by NGOs and other entities with standing.

However, the review carried out by Directive 2026/470, known as Omnibus | and approved in February
2026, with the aim of reducing the burdens on European companies and improving their
competitiveness, may have contained that trend to some extent. The reason is that the reform has
removed the specific civil liability regime at European Union level, leaving its regulation to the domestic
laws of each State. These may or may not provide for special regimes.

Be that as it may, the absence of a specific liability regime need not act as a brake on this type of
litigation. The Netherlands provides evidence of this. Despite lacking a special civil liability regime for
ESG matters, it has become a leading jurisdiction, particularly in climate litigation.

The trend seen internationally has not, at least for the time being, been reflected in Spain, where only
isolated greenwashing cases have been brought. As regards regulation, a preliminary bill to transpose
the Due Diligence Directive is currently being processed, although no text has been made public to date.

How companies can prepare

Turning now to the defense of ESG litigation, it is clear that when a company is sued in an ESG matter,
the reputational and potentially economic costs are very high.

This is why the implementation of preventive and compliance measures in sustainability matters is
crucial for companies to minimize the risk of potential claims. And, if such claims cannot be avoided, it
will allow companies to build a stronger defense.

If companies are sued, potential procedural arguments, such as lack of jurisdiction or lack of active or
passive standing, may constitute an important first barrier.

While it is true that, in all cases, procedural objections constitute the first line of defense, in ESG matters
they are especially relevant because the admissibility of the action is often uncertain. Thus, for example,
depending on the approach taken and the applicable rules, it may be possible to challenge whether the
courts of a given country have jurisdiction to hear claims concerning acts carried out by a subsidiary of
a European company operating, for example, in a third State. Or whether it is possible for an NGO or
association to bring a collective action in ESG matters on behalf of those affected by a particular harmful
situation.
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Defense on the merits and possible settlements

In those cases in which the procedural objections are dismissed and the court accepts jurisdiction to
examine the merits of the case, practice shows that two possible paths open up, which are not
necessarily incompatible.

The first path could consist of exploring a settlement solution capable of bringing the proceedings to an
end by agreement. Indeed, this has been a relatively frequent outcome in proceedings in the social
sphere, mainly because of the reputational consequences of ongoing proceedings. Moreover, it should
not be overlooked that, on occasion, many of these actions are brought not only with the aim of obtaining
a favorable court judgment, but above all to exert pressure on the defendant company to modify or
implement changes in the way it acts.

The second path would be to mount a defense on the merits. The usual argument will be to demonstrate
compliance with the applicable regulations and adherence to best ESG practices. Accordingly, the
greater the efforts made by the defendant company in that regard, the better its position will be in any
potential court proceedings.

It will also be common to argue that the requirements for bringing the action are not met. As a general
rule, in non-contractual liability matters, the elements will be: the existence of wrongful culpable conduct
or breach of the required duty of care, the occurrence of damage, and the existence of a causal link
between the conduct and the damage suffered.

If the claim must be based on general civil liability rules rather than specific sustainability rules, the
claimant’s case may, where appropriate, be more complex and, correlatively, the defendant’s defense
may be, a priori, more straightforward. But this does not mean, by any means, that it will be successful.

What the courts say

To date, and focusing on Europe, there have been few rulings on the merits, since, as noted, it is not
unusual for proceedings to end early for various reasons.

Among the rulings that have addressed the merits, mention should be made of the well-known case
heard before the Dutch courts, in which the claimant NGO sought an order requiring an oil and gas
company to reduce its emissions by 45% by 2030. In November 2024, the appellate court, overturning
the first-instance decision, held that no specific emissions-reduction obligation could be determined. The
case is currently pending decision by the Supreme Court of the Netherlands.

For its part, in May 2025 the German courts handed down judgment in a case brought by a Peruvian
farmer against a German energy company, in which he sought an order requiring the company to bear
the costs of protective measures to be implemented on his property to prevent flooding caused by the
melting of nearby glaciers. The judgment ultimately dismissed the claim because the specific damage
to the claimant’s property—that is, the specific risk to that property—could not be proven with sufficient
certainty.

More recently, in the case brought in France by various NGOs against a French oil company, the first-
instance court ruled in June 2026—applying the French due diligence law—that the defendant’s
vigilance plan had to be completed by addressing Scope 3 emissions (i.e., indirect emissions in the
value chain relating both to the manufacture and marketing of the companies’ products), while
dismissing other claims.

A trend that companies should anticipate

From the general perspective adopted in these lines, we may conclude by noting that, although there
are few cases in which there has been a ruling on the merits, and even fewer in which the claims have



G A RRI GU E S Litigation and Arbitration Insights

Spain

been upheld, certain signs are beginning to emerge of the viability of some actions and, certainly, not
an outright rejection on the basis that their filing is reckless.

Undoubtedly, the most advisable course is for companies to be especially rigorous in preventing and
complying with their sustainability obligations in order, among other things, to try to avoid litigation as
far as possible and, in any event, if that cannot be achieved, to be able to rely on a stronger defense.

So far, ESG litigation in Spain has barely had any practical manifestations, but corporate legal
departments would do well to be prepared.
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