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The limitation period for follow-on actions based on CNMC
decisions starts running once the decision becomes final

September 2025

A recent ruling by the CJEU concludes that, in this type of actions, the limitation period only
begins when the decision is final and has been properly published, since, before that
happens, the injured parties do not have the information necessary to claim. According to
the court, the opposite would make it excessively difficult to exercise the right to
compensation and would violate the principle of effectiveness. We analyze the ruling and the
various questions that this ruling raises.

In its Judgment of 4 September 2025 (C-21/24, CP v. Nissan Iberia), the CJEU resolves a question
referred for a preliminary ruling raised in the context of litigation arising from the car manufacturers'
cartel and held that — unlike what happens in the case of sanctioning decisions of the European
Commission — when an action for damages is based on a sanctioning decision of a national
competition authority (NCA) appealed in court, the limitation period for such, so-called follow-on
action, does not begin to run until that decision has become final following judicial review and the
corresponding judgment — declaring it to be so — has been published in a manner that ensures
access to it.

1. Case background
1.1 Adoption of the sanctioning decision and its judicial review

In 2015, the National Commission on Markets and Competition (CNMC) sanctioned several car
manufacturers for having carried out between 2006 and 2013, to varying degrees and at different
times, exchanged commercially sensitive information in the Spanish distribution and after-sales
services market, thereby committing a single and continuous infringement of Article 1 of the Spanish
Competition Act (LDC) and Article 101 of the Treaty on the Functioning of the European Union
(TFEU) — Case S/0482/13 "Automobile Manufacturers”).

Specifically: (i) the sanctioning decision was issued on 23 July 2015; (ii) it was disseminated through
a press release on 28 July 2015; (iii) it was published in full on the CNMC website on 15 September
2015; and (iv) its publication was widely covered in the media, as well as on the CNMC’s account
on a well-known social network.

After the adoption of the Decision, which concluded the administrative proceedings, several of the
sanctioned companies challenged it in court, first before the National High Court and, upon dismissal
of their appeals, lodging cassation appeals before the Supreme Court.

In 2021, the Supreme Court issued several judgments upholding the Decision and dismissing the
appeals brought against it by various manufacturers (including Nissan).

1.2 Litigation arising from the CNMC Decision

As is public and well-know — and as we explained in our publication "Follow-On Actions: Delimitation
of civil liability in cases of single and continuous infringements made up of a plurality of conducts" —

the adoption of the Decision led, from 2020 onwards (and with greater intensity from 2022), to a
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wave of litigation arising from the “car manufacturers’ cartel’ that abruptly flooded the Spanish
Commercial Courts.

Thousands of individual claimants — as well as certain professional and consumer associations —
filed actions to claim damages they considered themselves to have suffered as a result of the
conduct sanctioned by the Decision.

This litigation has raised — and continues to raise — not only a wide range of complex legal issues
relating to the private enforcement of competition law, but also a considerable logistical and human
challenge for Spanish courts and tribunals.

1.3 The debate on the statute of limitations that these actions raised

In those proceedings, one of the recurrent legal debates concerned the possible limitation of the
actions brought by the claimants. The issue essentially revolved around determining the moment at
which the dies a quo for the computation of the limitation period should be fixed. Specifically:

i. If it were considered that the dies a quo was the date of publication of the Decision (15
September 2015), in accordance with the Judgment of the CJEU of 22 June 2022, Case C-
267/2020, Volvo — to which we referred here — it was undisputed that: (a) the legal regime
applicable ratione temporis it would be the one prior to Directive 2014/104/EU of the European
Parliament and of the Council of 26 November 2014; and (b) therefore, the annual limitation
period of Article 1968.2 of the Spanish Civil Code (SCC) would apply, since the legal situation
in the main proceedings would have been consolidated before the expiry of the period for
transposition of the Directive (on 27 December 2016).

Consequently, the actions brought in 2021 and subsequent years would be time-barred,
provided that the claimants had not submitted out-of-court claims before 15 September 2016,
which would have interrupted the limitation period.

i. On the other hand, if it were considered that the dies a quo should have been set at the
time when the CNMC Decision was confirmed by the Supreme Court (2021), in accordance
with the aforementioned CJEU Volvo Judgment, it was equally common ground that: (i) the legal
situation at issue in the dispute would have continued to have its effects after the expiry of the
deadline for transposition of the Directive (27 December 2016); (i) consequently, the five-year
limitation period of Article 74.1 of the LDC (in its wording granted by Article Three of RDL 9/2017,
of 26 May, which transposed Article 10 of the Directive) would be applicable; and (iii) therefore,
the aforementioned actions would not be time-barred.

Thus, the legal debate was limited to determining the moment at which those affected by the conduct
sanctioned in the Decision were in a position to litigate — i.e., had full knowledge of the existence,
nature and perpetrators of the conduct, as well as the potential damage caused — and, more
specifically, whether for that knowledge to be considered complete (and thus for the limitation period
to begin to run), it was necessary for the CNMC Decision declaring the existence of such conduct to
have become final in court.

This debate was controversial from the outset of the litigation, with different courts adopting opposing
positions (see, e.g., Judgment of the Provincial Court of Madrid No. 67/2023 of 7 November, holding
that the actions were not time-barred, and, by contrast, the Dissenting Opinion to that judgment by
Judge Alberto Arribas, or the Judgment of the Provincial Court of Alicante No. 276/2024, as
exponents of the opposite thesis).
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1.4 The specific case, and the questions referred to the CJEU for a preliminary ruling
Turning to the case recently resolved by the CJEU:

= In 2023, CP brought a follow-on damages action against Nissan, before Commercial Court No.
1 of Zaragoza. We describe the aforementioned action as follow-on or consecutive because, in
fact, it was exercised on the alleged basis of the infringements declared in the Decision and
brought after that Decision had become final (as opposed to those actions brought in the
absence of a sanctioning decision [stand-alone], or those brought after the issuance of a
sanctioning decision, but before its finality [hybrid]).

= Nissan argued, inter alia, that the action was time-barred, maintaining — for the reasons already
mentioned — that the dies a quo should be fixed at the full publication of the CNMC Decision in
2015, and not at its date of finality, since from that moment CP would have been in a position to
litigate, which Spanish case-law requires in order for the limitation period to commence.
Accordingly, the one-year limitation period of Article 1968.2 CC applied, which expired in
September 2016 without any out-of-court claim interrupting the period.

= In this context, Commercial Court No. 1 of Zaragoza referred three closely-connected
preliminary questions to the CJEU regarding the moment when the dies a quo should be fixed,
and the compatibility, or otherwise, with Article 101 TFEU and the principle of effectiveness, of
an interpretation of national rules on limitation that would lead to the conclusion that CP’s action
was indeed time-barred (by allowing the limitation period for a follow-on action based on an NCA
decision to begin before that decision became final in court).

2. CJEU ruling: finality is an essential requirement for the limitation
period to start running for a follow-on action based on a sanctioning
decision by an NCA such as the CNMC

The CJEU begins its analysis by reiterating its prior case-law (including the Judgment of 22 June
2022, C-267/20, Volvo, and the Judgment of 18 April 2024, C-605/21, Heureka), holding that, in
order to determine the temporal applicability of the regime prior to the Directive, or failing that, the
rules of the Directive (in this case, Article 10 concerning limitation), it is necessary to examine
whether, as of the expiry of the transposition period (27 December 2016), the limitation period laid
down by the applicable national law had expired. This requires determining the dies a quo under
domestic law (para. 50, Heureka).

It reiterates that the right to seek compensation for harm caused by an antitrust infringement would
be impossible, or excessively difficult, if the limitation period were to begin to run: (i) before the
infringement had ceased; and (ii) before the injured party was aware, or could reasonably have been
aware, of the information essential to bring an action for damages.

Since in this case the first requirement was undisputed (the conduct sanctioned by the CNMC
ceased in August 2013), the issue was the second: what does it mean for injured parties to
have the essential information to bring an action for damages?

To answer this question — which is ultimately up to the national court to resolve — the CJEU:

= Explains that, in Spanish law, the liability of the author of an antitrust infringement may arise,
either by the exercise of a stand-alone action ("by the exercise, by the injured party, of an action
for damages before the competent national court, when such infringement has not been
declared in a decision of the national competition authority”), or by the exercise of a follow-on
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action ("by the exercise of that action as a result of the adoption of such a decision by said
authority”).

= Note the distinction — in terms of their binding force — between the decisions of the
European Comission (EC) and those of the NCAs (here, the CNMC):

e Pursuantto Article 16(1) of Regulation 1/2003, Commission decisions are binding on national
courts, which cannot adopt decisions that conflict with them, even before they have become
final.

e By contrast, under Article 75(1) of the LDC, a finding of an infringement by the CNMC is
binding (in the sense of being irrefutable for the purposes of a damages action before a
Spanish court) only once it has become final.

= This distinction leads the CJEU to conclude (paras. 64 and 65) that where an NCA
decision has been challenged in court: (i) the national court hearing a follow-on damages
action based on that decision has information that is not final (since it is not bound by the NCA'’s
findings as to the "material, personal, temporal and territorial scope" of the infringement); and
(ii) therefore, "it cannot be considered that the injured party can effectively rely on that
decision before that court to substantiate his or her action against the alleged infringer.

n

= This, in the CJEU's view, must lead to the conclusion that an interpretation that allows the
limitation period to begin to run before the CNMC Decision becomes final, would make it
excessively difficult for those injured parties to bring damages actions. It concludes that ‘it
cannot reasonably be considered that the injured party has been aware of the information
essential to bring an action for damages on the basis of that decision, and the limitation period
cannot begin to run before that decision has become final”.

That is why, in the CJEU's view, in cases such as Heureka — a follow-on action based on a
Commission decision not yet final — the limitation period may begin before the decision becomes
final; whereas in cases such as Nissan — a follow-on action based on a CNMC decision not yet final
— the opposite conclusion must be reached, in order to safeguard the principle of effectiveness.

Having established the above, the CJEU adds several arguments — that is, for clarification
purposes, or for the sake of completeness, since the ratio decidendi is the one already referred to:

That the Spanish mechanisms for suspending or interrupting the statute of limitations,
or for suspending civil proceedings, do not ensure sufficiently effective protection of the
right to compensation of the injured parties, and of the principle of effectiveness.

Specifically, with regard to the possibility of interrupting the limitation period ex. art. 1973 CC,
the CJEU establishes that although the limitation period can be interrupted by an out-of-court
claim, insofar as this is "independent of the filing of an appeal for annulment of the CNMC's
decision”, this mechanism does not allow to guarantee in a sufficiently effective way “the one-
year limitation period, established by national law, has not expired before the conclusion of the
judicial proceedings at the end of which the decision becomes final" (para. 71).

ii. Thatitis not enough for the CNMC decision to be final; the judgment declaring it to be so
must also be made public in an appropriate manner. Specifically: it must be officially published,
freely accessible to the general public, and the date of its publication must be clearly stated.
Although it is for the national court to verify this, the CJEU added that publication of the judgment
concluding the judicial proceedings in CENDOJ would reasonably constitute a means of
publication that enables the injured party to become aware of the information necessary to bring
an action for damages.
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For all these reasons, the CJEU concludes that, indeed, the actions brought by CP would not be
time-barred, as the dies a quo was set at the date of finality of the CNMC Decision for the Nissan
case (2021), the five-year period of Article 10 of the Directive would therefore apply, and the main
action had been brought in March 2023.

3. Assessment and conclusions

The CJEU's conclusion is, in short, clear. It establishes a firm criterion for the calculation of the
limitation period in those actions for follow-on damages on CNMC decisions challenged in court: the
period begins only when the CNMC decision has become final through judicial review.

However, from both the CJEU’s express reasoning in the Judgment and its implications, certain
reflections arise that give rise to an ongoing debate, which we do not intend to exhaust here but
merely to outline.

3.1 With regard strictly to the reasoning on which the ratio decidendi of the Judgment
is based, two considerations merit attention.

a. Thefirst, in relation to the distinction between the effects of an EC decision and a decision of an
NCA such as the CNMC; and to what extent this justifies a differentiated treatment, in terms of
limitation periods, for actions for damages brought on the basis of one or the other.

Although EC decisions are indeed binding on national judges from the moment they are issued,
and those of NCAs are not, the consideration on which the CJEU bases its conclusion — i.e. that
the problem would lie in the fact that, in the case of the latter, a civil judge would hear the follow-
on dispute on the basis of information that would not be definitive — seems to apply equally,
mutatis mutandis, to decisions of the EC, even though those do have binding effect from the
moment they are issued.

That is to say: even if the national court cannot, when ruling on an action for damages follow-
on, adopt a decision contrary to the EC decision on which that action is based (even if that EC
decision has been appealed), certainly, the information that would be available to the national
court in that dispute following that EC decision, would also not be definitive, insofar as it could
be revoked (by the GCEU or, as the case may be, by the CJEU).

Or in other words: although the binding or non-binding nature is a differentiating element
between the decisions issued by the EC and those issued by an NCA, the non-final nature of
both types of decisions, when they have been judicially challenged (either before the national
courts, or before the GCEU and the CJEU), is common to both.

b. The second relates to the reason why the limitation mechanism in Spain would not be sufficient
to gquarantee the protection of the right to full compensation.

Because, finally, the CJEU's reasoning seems to hold that there is no guarantee that the
interruption of the limitation period, in a short period of time such as one year, will be sufficient
for the CNMC's decision to become final (i.e., for all the judicial appeals that have been filed
against it to be resolved). However, this seems to overlook the fact that, in Spanish law, the
interruption of the limitation period can be carried out successively, at little cost, as many times
as necessary until the judicial review of the CNMC's decision is finally concluded.

3. 2 In addition, the Judgment also gives rise, in our opinion, to two additional
reflections that go beyond its own text, and on which it is worth dwelling:



GARRIGUES Publication

Spain - Dispute Resolution: Litigation and Arbitration

a. The first is whether the ruling is compatible — and if so, in what way — with the previous
jurisprudence of the CJEU (Heureka/Volvo) and of our Supreme Court (Centric Case), in
relation to the possibility for the defendant to prove that, in view of the specific
circumstances of the case at hand, the claimant did have the necessary elements to bring
an action for damages (was in full disposition to sue), even before the publication of the
sanctioning decision.

In this regard, the CJEU stated, among others, in the two judgements referred to (see. paras.
70 and 71 of the CJEU Heureka) that "it cannot be excluded that a person harmed by an
infringement of the provisions of competition law may become aware of the elements
indispensable to bring an action for damages long before the publication in the Official Journal
of the European Union of the summary of a Commission decision", but that "however, it is up
fo the person against whom the action for damages is brought to demonstrate that this is the
case”.

Similarly, in Supreme Court Judgment 528/2013, of 4 September (Céntrica v. Iberdrola), the
Supreme Court ruled on the calculation of the limitation period for an action for non-contractual
liability arising from the infringement of competition rules found by an NCA (in that case, the
extinct CNC). Specifically, in line with the interpretation of the final paragraph of art. 1968.2 CC
— "from the time the injured party knew about it" — the High Court identified in the Central
Judgment the moment of "knowledge of the damage suffered” with the moment in which the
injured party "was in a position to know the extent of the damage caused and determine it, in
order to be able to claim compensation from the defendant”, understanding that said knowledge
of the extent of the damage had occurred in the case of the plaintiff there after access to certain
information provided by the infringer and without the administrative decision of the CNC being
final in judicial proceedings (it would not be until the STS, 3rd Chamber, of June 10, 2015,
issued after the exercise of the action).

The following question therefore arises: in follow-on damages actions, can the defendant only
prove that the claimant had prior knowledge of the essential information if the infringement
decision was issued by the Commission, but not if it was adopted by an NCA? If so — which
would be incompatible with the decision of the Supreme Court in the aforementioned Centrist
Judgment — why? Does this mean that claimants or defendants in damages claims arising from
competition infringements are placed in a better or worse legal position depending on whether
the infringement at issue has a European or a national scope?

Or, alternatively, and in the context of a follow-on procedure purportedly promoted on the basis
of a decision of the CNMC, could the defendant — notwithstanding the CJEU’s ruling in Nissan
— prove that a specific claimant was in a position to litigate even before the decision had become
final, because for that claimant, for whatever subjective or individual reasons, finality was not in
fact necessary?

In our view, only the latter scenario can be compatible with the CJEU's own ruling in paragraphs
70 and 71 of the Judgment in the Heureka case, or in paragraph 64 of the Judgment in the Volvo
— DAF Trucks case, when it stated that "in a cartel case, it can be excluded that the injured
person may be aware of the information essential to bring an action for damages long before
the the publication in the Official Journal of the European Union of the summary of a Commission
decision, or even before the publication of the press release relating to that decision"; as well
as with the Supreme Court's decision in the Céntrica Case.

And this, of course, is without prejudice to the fact that it remains a question of fact, to be proven
in each case by the defendant who alleges that the claimant had such prior knowledge of the
information essential to bringing the action.
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b. The second, concerns what the CJEU ruled in paragraphs 64 and 65 of the Judgment,
and the consequences that what is stated in those paragraphs may have for any possible
injured party by an unlawful competition act who simply does not wish to wait for the
CNMC'’s sanctioning decision to become final before seeking compensation.

As we have seen, in paragraphs 64 and 65 of the Judgment we are commenting on, the CJEU
ruled that, given the non-binding nature of NCA decisions, "it cannot be considered that the
injured party can effectively rely before this judge on that decision to substantiate his action
against the possible perpetrator of the infringement".

The question that such a categorical statement raises is: is there any room left for those
claimants who, given the length that in Spain may entail the judicial review of a sanctioning
decision of the CNMC, may wish to file a stand-alone action (or, where appropriate, hybrid if it
is filed after the issuance of the decision, but before it has become final)?

The above questions do not have a simple answer and, in our opinion, will have to be clarified by
the Spanish courts on the occasion of the various disputes of private application of competition law
that they are currently hearing. The debate is, in any case, served.




Contact our professionals

Diego Vicente Ruben Magallares

Partner Partner

diego.vicente.perez@garrigues.com ruben.magallares@garrigues.com

Fernando Pérez Oriol Armengol

Senior associate Partner

fernando.perez@garrigues.com oriol.armengol@garrigues.com

¢

Maria de Heras
Associate
maria.de.heras@agarrigues.com

More information:

Antonio Fabregat
Senior associate

antonio.fabregat@garrigues.com

L
/1

Dispute Resolution: Litigation and Arbitration

GARRIGUES

Plaza de Colon, 2
28046 Madrid
T +34 91514 52 00
info@garrigues.com

Follow us:

in X 0O

© 2025 J&A Garrigues, S.L.P.| This publication contains general information
and does not constitute a professional opinion, or legal advice.

garrigues.com


mailto:maria.de.heras@garrigues.com
https://www.garrigues.com/en_GB/services/dispute-resolution-litigation-and-arbitration
mailto:info@garrigues.com
https://www.linkedin.com/company/garrigues
https://twitter.com/garrigues_es
https://www.youtube.com/c/garrigues

