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year, two requirements used to be in place: it could 
not be granted on an annual basis and there had to 
be an interval longer than two years between when 
it was offered and exercised (originally, when the op-
tion to exercise it arose). These requirements were 
originally laid down in secondary legislation (in the 
successive Personal Income Tax Regulations of 1999, 
2004 and 2007).

Because they clearly fell outside the scope of secon-
dary legislation, the Supreme Court has reversed 
the relevant articles of secondary legislation. In rela-
tion to the requirement not to be granted on an an-
nual basis, for example, the Supreme Court reversed 
the articles in the 1999 Regulations (in a judgment 

There are two types of multiyear salary income: 
income generated over a period longer than two 
years, and income which the legislation characterizes 
as “clearly multiyear”. For the first type, besides ha-
ving to be generated over a period longer than two 
years, it is laid down generally that in the five taxable 
periods before the income fell due for payment no 
other income with a generation period longer than 
two years has been received on which the related 
reduction was claimed. This traeatment currently 
applies, among other cases, to the income obtained 
from exercising stock options.

But this has not always been the case. For this speci-
fic type of income to be able to be treated as multi-
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on April 30, 2009) and in the 2007 Regulations (in a 
judgment on November 16, 2011). 

Face with this scenario, in Sustainable Economic Law 
2/2011, of March 4, 2011, the lawmakers gave legal 
coverage to the requirement not to be granted on 
an annual basis. But because the reversal of the rele-
vant article in the 2004 Regulations was foreseeable 
(as happened with the articles in the 1999 and 2007 
Regulations), that law provided that this legal requi-
rement applied to “the salary income resulting from 
exercising stock options on shares by workers which is 
recognized in a taxable period ending after August 4, 
2004”.

The Constitutional Court has now rendered a ju-
dgment (June 23, 2016) in reply to a request for 
a ruling on unconstitutionality submitted in relation 
to whether the retroactive effect of that provision 
contradicts the principle of legal certainty, on which 
it concluded that:

a)  The provision added by the Sustainable 
Economy Law applies to seven fiscal years 

which had already ended when it came into 
force (2004 to 2010).

b)  This fully retroactive effect is not acceptable 
even if though its aim is to fight against tax 
avoidance practices, because it would apply 
indiscriminately to every type of income 
based on stock options, regardless of whe-
ther it has been confirmed that it was used 
to avoid taxes. And the financial downturn 
cannot be used to suppor t such a provision 
either.

c)  Therefore, the amendment made by the 
Sustainable Economy Law is unconstitutio-
nal regarding its fully retroactive effect. It is 
not unconstitutional, however, for the legal 
amendment to apply in 2011, the fiscal year 
that had already commenced when the Sus-
tainable Economy Law came into force, be-
cause in this case it is not fully retroactive 
because it does not apply to vested legal 
positions because that taxable period had 
not ended when that law was approved.
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1.1 Court fees. Reversed in a great many appeals 
(Constitutional Court. Judgment of July 21, 2016; 
and DGT ruling V3844-16, of September 13, 2016)

On August 15, 2016, the Official State Gazette (BOE) 
published the constitutional court judgment settling the 
action for unconstitutionality against given articles of Law 
10/2012, of November 20, 2012 on certain fees charged 
within the activities of the justice system and those of the 
Spanish Toxicology and Forensic Science Institute.

At the plenary session, it was unanimously decided to 
partially uphold the action and rule:

a)    To render unconstitutional and null and void the 
fees set for legal entities in article 7.1 of Law 
10/2012 in the following cases:

 •  The set charges for lodging judicial review 
applications in abbreviated and ordinary 
proceedings, because they are deemed 
disproportionate and contrary to the right of 
access to the courts.

 •  The set charges for lodging (i) appeals to an 
immediately superior court in the civil jurisdiction, 
(ii) cassation appeals to an immediately superior 
court in the civil jurisdiction, including all appeals of 
this type in the judicial review jurisdiction, and (iii) 
cassation appeals to a superior court in the labor 
jurisdiction, including all appeals of this type in the 
labor jurisdiction, because no evidence was found 
of their alignment with the principle of economic 
capacity.

b)  To render unconstitutional and null and void the 
variable charges for legal entities in article 7.2 of the 
Law, due to violating the fundamental right to access 
to court and to appeal.

Lastly, under the principle of legal certainty, 
the Constitutional Court determined that the 
unconstitutionality ruling will only be valid in relation to 
(i) new proceedings, and (ii) administrative and judicial 

proceedings on which a final decision has not been 
rendered. The court also held that it is not necessary 
to order the refund of amounts paid in relation to the 
fees rendered null and void, (i) in both administrative 
and judicial proceedings ended with a decision that has 
become final, (ii) and proceedings that have not yet 
ended in which the fee was paid and was not challenged, 
and has become final.

In the wake of the judgment, the Directorate-General for 
Taxes (DGT) has clarified that:

a)  a) In proceedings brought before the publication date 
of the judgment in which the claim has still to be filed 
the fee will not be required.

b)  In proceedings in which a request for payment of the 
fee has been made to the person with tax obligations 
and that payment is outstanding, the fee does not have 
to be paid even if it has fallen due.

1.2 Corporate income tax.- EU law precludes 
legislation which taxes the gross income of 
institutions without deduction of expenses, whereas 
resident institutions are taxed on their net income 
(Court of Justice of the European Union. Judgment 
of July 13, 2016, case C-18/15) 

Under Portuguese tax law, 20% tax is withheld at 
source from the gross amount of interest received by 
nonresident financial institutions (without deduction of 
the costs of financing the loans provided or the expenses 
directly related to the economic activity carried out). 
There is no requirement to withhold tax, however, from 
the interest received by financial institutions resident in 
Portugal which are subject to 25% tax on the net amount 
of income received.

In this context, a request was submitted to the CJEU 
over whether such a case is contrary to the freedom to 
provide services. The CJEU concluded that:

(i)  The application of a procedure for withholding tax 
at source to the income of financial institutions that 
are not resident in the member state in which the 
services are provided, whereas the income received 
by financial institutions that are resident in that 
member state is not subject to such withholding 
tax, whilst constituting a restriction on the freedom 
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to provide services, may be justified by overriding 
reasons in the general interest (the need to ensure 
the collection of tax).

(ii)  Because the resident and nonresident service 
providers are in a comparable situation, however, 
EU law precludes national tax legislation which 
taxes the gross income of nonresidents without the 
option of deducting business expenses, whereas 
residents are taxed on their net income after the 
deduction of business expenses. The CJEU held that 
this restriction on the freedom to provide services 
cannot be justified by the fact that nonresident 
financial institutions are subject to a tax rate 
which is lower than the rate for resident financial 
institutions.

1.3 Corporate income tax.- R&D&I tax credit 
cannot be claimed for outside service costs where 
the enterprise acted simply as mediator (National 
Appellate Court. Judgment of June 2, 2016)

The enterprise conducted research and development 
activities commissioned by its Danish parent company. 
Within these activities, some services were provided 
using its own resources and others, outsourced to third 
parties. The costs of these latter services were rebilled 
to the parent company without adding any margin. To 
the National Appellate Court (as it had done in the 
proceeding before it), the enterprise pleaded that the 
DGT had accepted on repeated occasions for the tax 
credit base to include the costs related to both types of 
services (in-house and outside).

The National Appellate Court concluded that the 
examined case did not match the facts in the cases 
examined by the DGT in its rulings, because here the 
enterprise simply acts as mediator for those services and 
does not obtain a margin on this activity. 

1.4 Personal income tax.- The free movement of 
capital does not preclude a member state from not 
extending the benefit of the advantageous treatment 
accorded as a result of a tax treaty to parties to 
whom that treaty does not apply (Court of Justice of 
the European Union. Judgment of June 30, 2016, case 
C-176/15)

The Belgium-Poland tax treaty allows Belgian residents 
receiving dividends from a Polish enterprise to deduct 
the withholding tax if the dividends were applied in the 
conduct of a professional activity. However, Belgium 
has signed tax treaties with third states in which 
the deduction is not subject to satisfaction of those 
requirements. 

In this context, a request was submitted to the CJEU 
concerning whether legislation such as the Belgian 
legislation precludes the free movement of capital. The 
CJEU concluded that the free movement of capital does 
not preclude a member state from not extending to all 
its taxpayers the benefit of the advantageous treatment 
accorded to a resident shareholder as a result of a 
bilateral tax treaty concluded between that member state 
and a third state because the benefit of an unconditional 
deduction is part of all the rules under the treaty and 
contributes to the overall balance of mutual relations 
between the two contracting states.
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1.5 Personal income tax.- Unconstitutionality of the 
fully retroactive effect provided for stock options 
between 2004 and 2010 (Constitutional Court. 
Judgment of June 23, 2016)

The Constitutional Court replied to a request for a ruling 
on unconstitutionality submitted by the Supreme Court 
in relation to the retroactive effect of that provision 
potentially contradicting the principle of legal certainty as 
applied to additional provision 31 of the Personal Income 
Tax Law. That provision determines that stock options must 
not be granted on an annual basis for the income arising 
on exercising them to be treated as multiyear (besides 
having to be exercised after more than two years have 
passed). Although the law that introduced that provision 
(Sustainable Economy Law) entered into force on March 6, 
2011, it determined that this new requirement applied to 
income “which is recognized in a taxable period ending after 
August 4, 2004”.

The Constitutional Court concluded that this retroactive 
effect is unconstitutional regarding its application to the 
fiscal years before the date of entry into force of that Law 
(between 2004 and 2010) but not in relation to 2011, 
because in this latter case it is not fully retroactive, among 
other reasons, because it does not apply to vested legal 
positions (fiscal year 2011 had not ended when that Law 
was approved).

1.6 Personal income tax.- The receipt of revenues 
is not necessary to be able to claim the maternity 
tax credit if the taxpayer carries on a self-employed 
activity (Galicia High Court. Judgment of February 
24, 2016)

The taxpayer, a registered self-employed worker, did not 
obtain any revenues in the period but claimed the maternity 
tax credit. The tax authorities considered that as a result of 
not having received any revenues, she had to be treated as if 
she had not carried on any activity, and therefore disallowed 
the tax credit.

Galicia High Court, however, validated the tax credit. In its 
opinion:

a)  It was evidenced in the proceeding that the 
appellant had been entered on the roll for the tax 
on business activities under the relevant caption and 
on the social security tax roll. 

b)  These facts are proof of the performance of a self-

employed activity, which cannot be altered by the 
fact of her not having received any revenues. 

1.7 Inheritance and gift tax.- EU law does not 
preclude the legislation of a member state 
providing for a reduction when the estate contains 
assets which have already formed part of an 
inheritance on which inheritance tax was paid in 
that state (Court of Justice of the European Union. 
Judgment of June 30, 2016, case C-123/15)

German legislation allows a reduction in inheritance tax 
where the deceased and the heir are close relatives of 
the same family and also the deceased acquired not 
more than 10 years earlier, by reason of death (on 
which the related German inheritance tax was charged), 
the assets now transferred from a close relative. That 
reduction is not applied if those assets gave rise to an 
earlier payment of inheritance tax in a member state 
other than Germany.

Having regard to the above, a request was submitted 
to the CJEU over whether that legislation precludes the 
free movement of capital. 

The CJEU concluded that legislation such as that 
described is a restriction on the movement of capital 
but is objectively justified, because it seeks to avoid the 
double taxation that arises in Germany.

1.8 Inheritance and gift tax.- An assessment 
prepared as a precautionary measure when 
documents had already been filed to make an 
assessment cannot result in the imposition 
of surcharges for the late-filing of a tax 
return (Catalonia High Court. Judgment 
of December 3, 2015)

The inheritance and gift tax law provides 
that, in given cases, the tax may be 
reported by way of an assessment, 
whereby the taxable person provides 
the tax authorities with the necessary 
information to assess the tax and 
the assessment is issued by the tax 
authorities. Otherwise, the tax 
must be reported in a self-
assessment return.

In the case examined 
in this judgment the 



9

TAX • SEPTEMBER 2016

assessment regime was valid and, as required by that 
regime, the taxable persons simply filed (in the voluntary 
period) the relevant documents for the tax authorities to 
make the assessment. 

In view of the authorities’ delay in making the assessment, 
the heirs, for reasons of prudence, also filed a self-
assessment but outside the voluntary period. The tax 
authorities assessed a surcharge for the late filing of self-
assessment returns.

Catalonia High Court held that the surcharge for late 
filing was unjustified, using the following arguments: 

a)  The legislation in force at the time of the facts 
provided that self-assessment was only one 
alternative way of reporting the tax. Therefore, the 
option to use the assessment mechanism was valid.

b)  The taxpayer’s overzealousness by preparing a self-
assessment even though it had already requested an 
assessment (by filing the appropriate documents), 
cannot be treated separately from this earlier request 
(which has the nature of a tax return) filed within the 
voluntary period.

1.9 Information collection procedure.- Requesting 
from a school invoices issued to a parent related 
to personal data of their children does not violate 

the right to privacy or data protection 
(Supreme Court. Judgment of July 13, 
2016)

The inspectors requested information from 
a school concerning the invoices issued to 
an individual whose children studied there 
(invoices related to their schooling, transport, 
canteen lunches and extracurricular activities). 
That individual pleaded that the request 
violated their fundamental rights to privacy and 
to data protection 

The Supreme Court disallowed the 
submitted grounds and confirmed the 

lower court’s decision on the basis of 
the following factors:

a) The invoices were 
economically relevant, in 

other words, they had 
tax significance. In 

 addition to which, the confidentiality of the data had 
been maintained.

b)  It is irrelevant how the tax authorities obtain tax-
significant data, provided of course they do not act 
outside the law. 

1.10  Audit procedures.- The termination of 
proceedings in a management procedure does not 
prevent an audit later being initiated on the same 
subject-matter (Madrid High Court of Justice. 
Judgment of March 18, 2016)

Partial personal income tax audits were initiated in relation 
to number of fiscal years, seeking to correct the tax position 
of the appellant in connection with her activities while 
practicing as a lawyer. The audit work was terminated due 
to a change to the workload in the audit plan as a result of 
which the appellant no longer fell within its scope.

Later, a general audit was commenced which included the 
items forming part of the earlier limited audit. Against the 
assessment resulting from this general audit, the taxpayer 
pleaded that the termination of the earlier partial audit 
precluded a later audit from being initiated.

The Madrid High Court replied by holding that a partial 
audit concluded by reason of termination of the audit work 
is not the same as an assessment and as a result the auditors 
had acted within the law. 

1.11  Economic-administrative procedure.- A 
liability clause in a private agreement does not 
confer a legitimate interest to bring economic-
administrative claims (National Appellate Court. 
Judgment of May 19, 2016)

In a private sale agreement one party accepted (in a 
liability clause) any tax consequences that might arise for 
the other party. Following the assessment of tax on the 
taxable person, the party that had accepted liability under 
this clause sought to be a party to the claim proceeding 
by considering that it had standing to do so. 

TEAC (Central Economic-Administrative Tribunal) denied 
the appellant’s standing because it had no legitimate 
interest, in that by law the tax obligation belonged to the 
other party. 

The National Appellate Court concluded that a liability 
clause, which may include the acceptance of tax  debts, is 

v  
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not valid for altering the relationship under tax law nor 
can it determine standing to challenge administrative acts 
with tax content.

This conclusion contradicts those drawn in other 
judgments such as the Madrid high court judgement of 
December 22, 2015.

1.12  Enforcement procedure.- The repayment of 
a tax held contrary to EU law must observe the 
principles of sincere cooperation, equivalence and 
effectiveness (Court of Justice of the European 
Union. Judgment of June 30, 2016, case C-200/14)

Rumanian tax legislation provided for an environmental 
tax which was held to be contrary to EU law by 
the CJEU. For the repayment of amounts incorrectly 
collected in respect of that tax, Rumanian legislation 
determined a five-year period, providing also that no 
enforcement proceedings could be initiated in relation to 
the enforceable instrument setting out the repayable sum.

In this context, a request was submitted to the CJEU over 
whether a repayment system for incorrectly collected 
taxes such as that described is contrary to EU law. The 
CJEU concluded that:

(i)  Under the principle of procedural autonomy, because 
there is no EU legislation on the repayment of 
incorrectly collected national taxes, the member states 
therefore have to lay down their repayment system.

(ii)  The procedural rules for that system must, however, 
comply with the following principles:

a.  The principle of sincere cooperation, under which 
the repayment cannot be made subject to specific 
requirements which are less favorable than those 
which would be applied in their absence.

b.  The principle of equivalence, under which the 
rules provided for the repayment of a tax based 
on an infringement of EU law cannot be less 
favorable than those applicable to similar actions for 
infringement of domestic law.

c.  The principle of effectiveness, under which a 
period cannot be laid down which has the effect 
of prolonging the unlawful position instead of 
remedying it as soon as possible. Nor does it allow 
the individual to be prevented from compelling the 
competent public authority to fulfill its obligations if 
ceases to perform them voluntarily..
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2.1 Corporate income tax.- Tax treatment of 
Brazilian juros net equity payments (Directorate 
General for Taxes. Ruling V2960-16 and V2962-16, 
of June 27 2016)

In this ruling, the DGT provides its interpretation regarding the 
tax treatment of Brazilian juros net equity payments, received 
by Spanish-resident enterprises, from the standpoint of the 
new Corporate Income Tax Law.

The DGT concluded as follows:

a)  Firstly, for the purposes only of the Spain-Brazil tax 
treaty, it affirmed that the Brazilian juros qualify as 
interest payments, and therefore may be taxed in 
Brazil under its own legislation, within up to 15% of 
their gross amount (maximum rate under the tax 
treaty). In Spain, double taxation will be avoided in 
accordance with article 23 of the treaty and the 
Corporate Income Tax Law, which allows 20% to be 
deducted.  

b)  For the purposes of Spanish law, and on the basis of 
the supreme court judgment of March 16, 2016, it 
affirmed that juros may be treated as dividends (due 
to being income from net equity), however they are 
not exempt because their distribution generates a tax 
deductible expense at the payer (in addition to the 
deduction of the foreign tax described above, namely 
20%).

2.2 Corporate income tax.– Various ruling requests 
on the application of the transitional regime for 
ETVEs, foreign-securities holding companies, and of 
article 21 of the Corporate Income Tax Law –LIS- 
(Directorate General for Taxes. Ruling V2626-16, of 
June 13, 2016)

The requesting entity, which had elected the special 
regime for foreign-securities holding companies (ETVE) 
before January 1, 2015, owned an interest higher than 
6% in a Portuguese listed company, for which the cost 
price far exceeded the €20 million threshold. It was 

about to complete the acquisition of a very significant 
interest (between 85% and 95%) in a wind farm group, 
resulting in it becoming the parent company of a business 
subgroup.

The DGT examined the following questions:

a)  Whether the transitional rule stipulated in 
transitional provision thir ty-one of the Corporate 
Income Tax Law (LIS) for entities that had elected 
the ETVE regime requires the former regime to 
be applied not only with respect to the company 
itself but also, to its shareholders.  
 
The DGT replied that it would apply to both the 
company and its shareholders, but clarified that 
article 21 LIS would be applicable in the wording 
in force from January 1, 2015.

b)  Whether the same regime was applicable if the 
requesting entity’s interest in the Portuguese 
company exceeded €20 million before the entry 
into force of the new Corporate Income Tax Law 
(LIS), but since its entry into force (and as a result 
of the new rules on significant interests included 
in ar ticle 21) its shareholders have ceased to 
satisfy the requirement for a 5% indirect interest. 
 
According to the DGT, from the combined 
application of ar ticle 21 of the Corporate Income 
Tax Law (LIS) and the transitional ETVE regime 
it transpires that the latter regime exempts from 
the ownership interest obligation laid down in 
ar ticle 21.a) LIS, any dividends which are received 
by the ETVEs, provided that the cost price for the 
shares owned is higher, for each of them, than €6 
million.  
 
Therefore, when determining whether ar ticle 21 
LIS needs to be applied to the investors in ETVEs 
with respect to the shares held before the entry 
into force of LIS, they must also be exempted 
from that requirement in relation to the interest 
that they own indirectly in those companies 
subject to transitional provision twenty-one LIS.

c)  Whether on acquisition of the significant interest 
in the wind farm group, the requesting entity 
would have parent company status of that group.  

02 DECISIONS 
AND RULINGS
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The DGT remarked that after the requesting 
entity’s acquisition of the wind farm group had 
been completed, it would acquire parent company 
status of that group, on the terms of article 42 of 
the Commercial Code. Therefore, the investee’s 
status as holding company, in relation to paragraph 
three of article 21.1.a) LIS, will be determined by 
reference to the revenues figure per the group’s 
consolidated earnings if it prepares consolidated 
financial statements. 

d)  In relation to when it is determined to have holding 
company status, in the event of a distribution 
of dividends by the requesting entity to the 
shareholders, the DGT specified that this must be 
determined by reference to the revenues obtained 
by it in the tax period for which its income was 
distributed.

e)  Over whether the gains resulting from the 
divestiture connected with controlling shares should 
be included in the calculation of the income of 
the company to determine whether it has holding 

company status, the DGT concluded that all the 
income generated on the transfer of those shares, 
regardless of how they have been characterized, 
must be included to determine holding company 
status. 

f)  Regarding the ability for the consolidated accounts 
to be used to determine holding company status, it 
was asked whether the dividends received by the 
companies consolidated under the equity method 
should be included, or otherwise whether the 
percentage relative to the earnings of the company 
under the equity method should be included. 
 
The DGT replied that, under the rules on the 
inclusion of companies under the equity method, the 
investee’s income must be included in a percentage 
equal to the interest owned.

2.3 Corporate income tax.– Limit on the loss 
generated by the partial transfer of shares in a 
company in the tax group which has generated a net 
operating loss (Directorate General for Taxes. Ruling 
V2621-16, of June 13, 2016)

A partial transfer was made to a third party outside the 
tax group of shares in one of the subsidiaries which had 
generated net operating losses (NOLs). All the losses had 
been offset by the group, and a loss arose on the transfer. 
As a result of that transaction, the subsidiary left the tax 
group. 

Article 62.2 LIS requires the loss arising on the transfer 
of shares in a company in the tax group which leaves 
that group to be reduced by the portion of that amount 
relating to net operating losses generated within the tax 
group by the transferred entity and offset within the group. 

In the DGT’s opinion, the aim of that rule is to prevent the 
losses generated within a tax group from being used twice, 
and therefore, in the case of a partial transfer, the loss 
generated on this transfer must be reduced by the NOLs 
generated by the transferred entity within the group, in a 
proportion relative to the transferred interest. 

If there are subsequent transfers of the remaining shares 
giving rise to a loss, that loss must be reduced by the 
NOLs generated and offset within the tax group, in the 
required proportion.

12
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2.4 Corporate income tax.- Dilution of shares in 
holding period as a result of a merger does not 
imply forfeiture of tax credit for reinvestment 
(Directorate General for Taxes. Ruling V2609-16, of 
June 13, 2016)

Company A made a transfer and reinvested the amount 
obtained in 5% of B, another company. This reinvestment 
was made over a number of years, all falling within 
the maximum reinvestment period laid down in the 
legislation on the tax credit for reinvestment. Accordingly, 
as the DGT itself recalled, A is entitled to claim that tax 
credit in the year in which it obtains that percentage of 
investment in B.

However, after the shares in company B were acquired 
but within the reinvestment period, B was absorbed by C, 
and A received a stake below 5%. It was asked whether a 
breach of the holding requirement for the investment had 
occurred. The DGT concluded that it had not.

2.5 Corporate income tax.- A spinoff followed by 
a transfer may cast doubts over the reasons for 
the spinoff (Directorate General for Taxes. Ruling 
V2572-16, of June 10, 2016 )

Company A (resident in Spain) owns share in operating 
companies resident in Spain, and in countries inside 
and outside the EU. All these investees are engaged 
in the provision of technical engineering services and 
other services related to information and production 
technology. Another company, company B, also resident 
in Spain engaged primarily in the provision of technical 
engineering services (having the personal and material 
resources to carry on that activity) wholly owns C 
(resident in Spain), engaged in the same activity. The 
shareholders of A and B are the same individuals and 
legal entities resident in Spain.

The requesting entity asked about (i) a partial spinoff of 
stock in which B would carve out its shares in C to the 
benefit of A (the activity it has been conducting would 
remain on its balance sheet), as a result of which B’s 
shareholders would receive shares in A in proportion to 
their preexisting ownership interest in B; and (ii) a share 
exchange in which A would acquire all the shares in B. 

It explained that the reason for the reorganization was 
to enable a potential sale by the shareholders of their 

investment in one line of business without having to 
sell the other. 

The DGT replied that:

a)  In principle, there appear to be valid reasons for 
the reorganization.

b)  If, however, the subsequent transfer of a line of 
business takes place and the tax on that transfer 
is more advantageous than if the line of business 
had been transferred before the restructuring, 
this would alter the circumstances determining 
the validity of the restructuring, and it could be 
deemed that it was not done for valid reasons 
but rather to prepare the later transfer with a 
reduction in tax.

2.6 Corporate income tax.- A reorganization 
targeted at a subsequent gift does not have valid 
economic reasons (Directorate General for 
Taxes. Ruling V2535-16, of June 9, 2016)

A family group with two retired parents and three 
offspring was considering performing a reorganization 
to prepare for the transfer to the next generations and 
also, probably to make a gift of the resulting shares to 
the offspring.

The DGT affirmed that:

a)  If the sought aim is a later gift of the shares in 
the companies resulting from the reorganization, 
it could be deemed that the original purpose is 
not so much the reorganization of the business 
activities of the companies involved as to 
enable the withdrawal of the shareholders with 
advantageous taxation. 

b)  A spinoff followed by a later gift between 
shareholders of a portion of the shares of the 
beneficiary companies would produce the same 
result for practical purposes as the performance 
of a non-proportional total spinoff, a transaction 
that would require that the assets transferred to 
each of the beneficiary companies constituted a 
line of business, which does not occur in the case 
examined because it is shares that are being spun 
off.
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c)  The DGT added, however, that if the later 
transfer of the shares to the offspring is made 
in a will, this transfer would not affect the 
characterization of the prior reorganization.

2.7 Corporate income tax.– An expense 
recognized in a reserves account in respect 
of prior years’ depreciation charges will be 
deductible if it does not relate to a statute-
barred year (Directorate General for Taxes. 
Ruling V2425-16, of June 3, 2016)

The request concerned a group of companies 
in a consolidated tax group engaged in holding 
and installing photovoltaic assets. Several of the 
subsidiaries acquired various items of photovoltaic 
plant, without recognizing the asset for accounting 
purposes, or recording, therefore, the depreciation 
expense, because there was a dispute with the 
supplier company. Under the principle of prudence, 
however, the parent company included the plant in 
its accounts as “work in progress”, without recording 
the depreciation charge for accounting purposes. 
After the dispute had been settled, it recognized 
the amounts related to depreciation in a reserves 
account. 

It was asked whether the depreciation expense for 
the assets attributable to statute-barred years could 
be deducted. 

The DGT concluded that:

a)  Under ar ticle 19.3 of the Revised Corporate 
Income Tax Law (TRLIS), the recognition for 
accounting purposes of a prior year’s expense 
must be included in the tax base for the year in 
which it is recorded, provided that it does not 
result in lower taxation than would have arisen 
under the standard timing of recognition rule. 

b)  To assess that circumstance, the potential effect 
of the limitation period must be taken into 
account. Specifically, the expense recorded in 
the reserves account in a later year in respect of 
prior years’ depreciation charges will be tax-
deductible if it does not relate to a state-barred 
year.

2.8 Personal income tax.- The 60% reduction for 
a residential lease applies where, while the lessee 
is a legal entity, it is evidenced that the property 
was used as a residence for individuals (Central 
Economic-Administrative Tribunal. Decision of 
September 8, de 2016)

The issue involved determining whether the lessor 
of a property likely to be used as a residence gives 
entitlement to claim the reduction for income from 
movable capital provided for residential leases where, 
while the lessee is a legal entity, it is evidenced that the 
property was used as a residence for individuals. 

TEAC concluded that it could, from the following 
arguments:

(i)  By granting this tax incentive to residential leases 
without laying down any further requirements, the 
letter of the law is clear. It cannot therefore be 
required further that the lessee must necessarily be 
an individual.

(ii)  Besides, the preamble to the law creating the 
incentive provided that this reduction was 
introduced to increase the supply of leased 
residential properties and reduce rent prices. 
Therefore, the fact of the lessee being a legal entity 
not only not invalidates the measure but rather 
conversely helps achieve the sought aim.

2.9 Personal income tax.- Inbound expatriates 
regime: there must be a causal relationship between 
assignment and commencement of the employment 
relationship (Directorate General for Taxes. Ruling 
V2777-16, of June 21, 2016, among others)

To claim the special regime for inbound expatriates 
they must be assigned to Spain under an employment 
contract. According to the DGT, it is a necessary 
requirement for there to be a causal relationship between 
the assignment to Spain and the commencement of the 
employment relationship. 

For these purposes, the DGT said that a long interval 
of time between both events may be indicative, among 
the other factors to be considered, that no such causal 
relationship exists. 
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2.11 Transfer and stamp tax.– The resumption 
of a company’s operations in the liquidation 
phase is not liable to transfer and stamp tax 
(Directorate General for Taxes. Ruling V2464-
16, of June 7, 2016

The company’s shareholders’ meeting had previously 
resolved to approve the voluntary dissolution of the 
company. Before its liquidation had occurred, it was 
proposed to resolve to resume its operations pursuant 
to article 370 of the Revised Corporate Enterprises Law. 

Under that article, the shareholders’ meeting may resolve 
to return the dissolved company to its operations 
provided that the ground for dissolution has disappeared, 
its net equity for accounting purposes has not fallen 
below its capital stock and it has not initiated the 
payment of its liquidation dividend to shareholders.

The DGT concluded that the resumption of 
operations of a dissolved company in line with that 
ar ticle is not subject to transfer and stamp tax under 
any of its headings, because none of the factual 
requirements defining the taxable events liable to the 
tax were satisfied

At all events, the DGT went on to explain, the existence 
of that causal relationship is a factual matter which 
must be evidenced using valid means of proof by law, 
having to be assessed by the tax authorities’ audit and 
management bodies.

2.10 Personal income tax.- Losses cannot 
be offset against income which has all been 
obtained from several gifts (Directorate General 
for Taxes. Ruling V2481-16, of June 7, 2016)

The requesting enterprise made a number of gifts of 
proper ties to his daughters. A loss arose on one such 
gift, and it asked whether this loss could be offset 
against the capital gain that had arisen on another gift.

The DGT recalled that capital losses on transfers for 
no consideration in inter vivos acts or gratuities are 
not allowable.

Therefore, any capital losses that might arise for a 
taxpayer from the gift of an asset cannot be repor ted 
on a tax return, or in other words, cannot be offset 
against any capital gains that the taxpayer may have 
obtained on other transfers, even if they are gifts also.

15
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2.12 Data verification and limited review 
procedures.- After a data verification procedure 
has been terminated or rendered null and 
void as a matter of law, a limited review 
procedure may be initiated if not precluded 
by the limitation period (Central Economic-
Administrative Tribunal. Decision of July 5, 
2016)

In three data verification procedures a number of 
assessments were made on a taxpayer which were 
challenged to Valencia TEAR (Regional Economic-
Administrative Tribunal). That tribunal rendered the 
assessments null and void after concluding that they 
had gone beyond the scope of the data verification 
procedure and were null and void as a matter of law. 

In view of this fact, the tax authorities initiated 
the relevant limited review procedure, in which 
they included the data collected in the verification 
procedures that had been held null and void. 

In relation to this procedure, TEAC concluded as 
follows:

(i)  To consider a data verification procedure null 
and void as a matter of law, the infringement 
must be “clear, manifest and ostensible”. In other 
words, there must have been an outright, evident 
and manifest breach of the law governing the 
application of taxes. Otherwise it becomes 
voidable.

(ii)  The following are cases of absolute nullity: (a) 
initiating a data verification procedure where 
the par ty with tax obligations has not previously 
filed a return or self-assessment, (b) including 
in the subject-matter of the data verification 
procedure the performance of audits of 
amounts, or (c) including in the subject-matter 
of the data verification procedure clarifications 
or suppor t concerning data related to the 
performance of economic activities.

(iii)  According to the Supreme Cour t’s case law, 
after the absolute nullity of a data verification 
procedure has been upheld due to incorrect 
use of the procedure from the outset, the 
tax authorities may initiate a limited review 

or audit procedure insofar as the right to 
claim the tax obligation has not expired under 
the limitation period. Under the principle 
of preservation of acts and procedures, the 
data and documents obtained in the previous 
procedure may be included in the new 
procedure.

2.13 Audits.- Audit work continuing after the end 
of the maximum term for the audit had ended 
does not per se toll the limitation period (Central 
Economic-Administrative Tribunal. Decision of July 
5, 2016)

Paragraph two of article 150.2 a) of the General Taxation 
Law (LGT) provides that if the interested party is officially 
informed, the resumption of audit work after expiration 
of the maximum term for audit work (12 or 24 months) 
tolls the limitation period. 

The crux of the issue lay in determining what 
requirements that resumption must satisfy for it to be 
considered to toll the limitation period. 

TEAC concluded that article 150.2 a) LGT must be 
interpreted strictly, because it does not mean that 
subsequent audit work does not in itself “revive” a 
procedure that has already been brought to an end, but 
rather there must be a decisive step by the authorities 
to carry out the task that was not originally completed 
within the legally required time. TEAC has therefore 
changed its reasoning (from its decisions of January 13, 
2016) to comply with the principle set by the Supreme 
Court, in, among others, recent judgments of May 23, 
2016 (appeal no 789/2014) and of June 21, 2016 (appeal 
no 1591/2015).

2.14 Economic-administrative procedure.- If records 
of administrative proceedings fail to include the 
documents on which the correction was based, 
the assessment is null and void and reversion of 
the procedure is not allowed (Central Economic-
Administrative Tribunal. Decision of July 15, 2016)

In connection with an economic-administrative claim 
lodged with Valencia TEAR, the authorities sent an 
incomplete record of the administrative proceedings. 
For this reason, Valencia TEAR rendered the assessment 
null and void because it deemed that the existence of an 
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incomplete record in essence deprives the taxpayer of 
their right to defense and prevents the tribunal from 
carrying out its reviewing activities properly. 

Against the decision rendered by Valencia TEAR, AEAT 
(Spanish Tax Agency) lodged a special administrative 
appeal for a ruling on a point of law due to considering 
it to be seriously damaging. TEAC concluded that:

(i)  The failure to include in the record of 
proceedings the documents on which the 

authorities based their correction constitutes a 
factual or substantive defect which renders the 
assessment null and void, and reversion of the 
procedure is not allowed.

(ii)  The authorities are legally required to send 
the complete record of proceedings to the 
economic-administrative tribunals. The economic-
administrative tribunals, for their part, have the 
power (not the obligation) to ask for the record 
of proceedings to be completed. 
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03 LEGISLATION

3.1 Contents of the preliminary report for acts of 
disposition in litigation by the central government 
authorities

The Official State Gazette (BOE) of September 7, 2016 
published Order HAP/1429/2016, of September 1, 2016 
amending the Order of June 2, 1994, implementing the 
structure of AEAT.

The order has been published to introduce an 
interpretation rule clarifying within the tax agency the 
authority conferred to inform or authorize acts of 
disposition. It clarifies, in particular, that in cases of acts of 
disposition in litigation in connection with an application 
for judicial review, the government lawyer must collect, in 
every case and on a preliminary basis, the relevant report 
by the department or service on which authority has 
been conferred over the matter to which the application 
relates (a report which will be notified through the 
person in charge of AEAT’s legal services). The report 
must refer to the legal and substantive grounds on which 
the disposition in litigation was based, together with an 
estimate of its economic consequences for the public 
treasury.

3.2 Approval of Form 589 for the tax on the value 
of the extraction of gas, oil and condensates 

Law 8/2015, of May 21, 2015, amending Law 34/1998, 
of October 7, 1998, on the oil and gas industry, and 
on certain tax and other measures in relation to the 
exploration, research and exploitation of oil and gas, 
introduced into Spanish tax law (effective since 
January 1, 2016) the tax on the value of the 
extraction of gas, oil and condensates. This 
tax is charged on the value of gas oil and 
condensate products forming part of 
public property and are extracted 
within the scope of application of 
the tax after the first purification and 
separation treatment has been performed 
on them.

On August 6, 2016, the Official State Gazette (BOE) 
published Order HAP/1349/2016, of July 28, 2016, 
approving form 589, “Tax on the value of the extraction 
of gas, oil and condensates. Self-assessment and 
prepayment” and laying down the manner and procedure 
for preparing and filing self-assessments in which other 
tax legislation is amended.

The form for self-assessment and prepayment of the 
tax must be filed electronically by all legal entities which 
make extractions within Spanish territory of gas, oil and 
condensates, and within the following time limits:

a)  Prepayment: within the first 20 calendar days of 
the month of October in the year in which the tax 
becomes chargeable on account of the assessment 
for the tax period in progress.

b)  Self-assessment: within the first 20 calendar days 
of April in the year after the year in which the tax 
became chargeable.

The provisions in the Order entered into force on August 
7, 2016.
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4.1 Spain undertakes to commence automatic 
exchange of financial account information in 
September 2017

The Official State Gazette (BOE) of September 9, 
2016 published the Spain’s Declaration concerning 
the date on which the exchanges of information will 
come into effect under the Multilateral Competent 
Authority Agreement on Automatic Exchange of 
Financial Account Information, done in Berlin on 
October 29, 2014.

By way of that Declaration, Spain under takes to 
commence the automatic exchange of financial 
account information as provided in that Multilateral 
Agreement in September 2017, with respect to 
information related to 2016, with the countries that 
have signed similar declarations.

4.2 Amending Protocol to the Agreement 
between the EU and Monaco for the application 
of OECD standards for automatic exchange of 
information

On August 19, 2016, the Official Journal of the 
European Union published Council Decision (EU) 
2016/1392 of 12 July on the signing, on behalf of 
the European Union and provisional application, of 
the Amending Protocol to the Agreement between 
the European Union and the Principality of Monaco 
providing for measures equivalent to the those laid 
down in Council Directive 2003/48/EC on taxation of 
savings income in the form of interest payments. 

This decision authorizes the signature of that 
Amending Protocol, which should be applied from 
January 1, 2017 and will enable the automatic 
exchange of financial account information related 
to Monaco residents. Very similar protocols have 
recently been signed with Switzerland, Liechtenstein 
and San Marino, all for the application of the OECD 
standards for automatic exchange of information.
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